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Introduction

The Australian Human Rights Commission (the Commission) welcomes the
opportunity to make this submission to the National Human Rights Consultation
(the Consultation).

The Commission is Australia’s national human rights institution, with 23 years of
experience promoting and protecting human rights in Australia.

The Consultation provides the first ever Australia-wide consultation about
protecting and promoting human rights. This broad-based consultation process
is a good example of participative democracy — people throughout Australia
have been given an opportunity to tell the Australian Government how they
want their human rights protected.

The Commission acknowledges that there is a significant divergence of views
about the appropriate mechanisms for protecting human rights in Australia. The
Consultation Committee has been asked to ‘consult broadly’, to ‘seek out the
wide range of views held by the community about the protection and promotion
of human rights’ and to ‘provide an assessment of the level of community
support for each option it identifies’.

Genuine and broad-based support for the better protection of human rights in
Australia is the first step towards creating a vibrant human rights culture across
the country. Consequently, the Commission sees this consultation process as
critical in moving towards enhanced human rights protections for all people in
Australia.

The Commission’s long experience working on human rights issues places it in
a unique position to offer recommendations about the most appropriate
mechanisms for better protecting human rights in Australia.

The Commission has consulted directly with Australians about their human
rights concerns for over two decades. This includes, for example, people from
vulnerable communities including Aboriginal and Torres Strait Islander peoples,
people with a disability and people who are homeless. It also includes ‘ordinary’
Australians from a broad cross-section of the community, including women from
all walks of life and people who live in rural and remote Australia.

Overwhelmingly, the Commission hears that Australians care about their
fundamental human rights and think that there should be better protection of
these rights.

In light of all the Commission’s experience and after careful consideration, the
Commission has come to the view that a better developed culture of respect for
human rights is essential to improved human rights protection in Australia. The
Commission believes that a number of measures must be taken to achieve this
cultural change — and that the centre-piece of these measures should be a
Human Rights Act which requires each of the three branches of government to
integrate consideration of human rights into its everyday work.
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Australia played a significant role in drafting the Universal Declaration of Human
Rights in the 1940s. Now, over 60 years later, it is time to make these human
rights real for all people in Australia. It is time to bring human rights home.

Summary

Australia’s strong traditions of liberal democracy, an independent judiciary and a
robust media have been sufficient to protect the rights and freedoms of most
people in Australia, most of the time. However, not all people in Australia can be
confident of enjoying this protection in respect of all aspects of their lives all of
the time.

Australia needs a system of government that makes sure that all people, no
matter who they are, what they do, or where they live, have a safety net to
protect their fundamental human rights.

All people in Australia should be able to name the human rights that the
Australian Government has pledged to protect; and they should understand
their responsibility to respect the rights of others.

A stronger human rights culture will build respect for the human dignity, freedom
and equality of all people in Australia.

This submission addresses the following key questions.

Part A — Which human rights should be protected and promoted in Australia?

16.

17.

The Commission believes that Australia should protect and promote all human
rights in the international human rights treaties to which Australia is a party and
the international human rights declarations Australia supports.

Many of the human rights in international instruments the Australian
Government has agreed to uphold have not yet been implemented in Australia.
This should change. Australia should live up to its international commitments by
ensuring that human rights standards are brought into domestic law.

Part B - Are human rights currently sufficiently protected and promoted in
Australia?

18.

In the Commission’s view, human rights are not sufficiently protected and
promoted in Australia at present. Most of the international human rights
instruments that Australia has promised to uphold are not recognised in
Australian law. There is no single place in Australian law where people can find
a clear statement of the rights which are recognised by that law. Furthermore:

e the Australian Constitution does not fully protect human rights

e Parliament can make laws that breach human rights without providing
explicit justification

e human rights can be overlooked in law and policy development processes

e the common law does not adequately protect human rights
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administrative decisions may breach human rights

Australia does not always provide effective remedies for human rights
breaches

the Australian Human Rights Commission’s human rights protection
functions are limited and its funding base is inadequate

anti-discrimination laws do not protect all human rights or prohibit all types
of discrimination

resources for human rights education are seriously inadequate.

Part C - How could Australia better protect and promote human rights?

19. A good system of human rights protection involves consideration of human
rights at all levels, and by all branches of government, with the aim of
preventing human rights violations. It also involves providing enforceable
remedies for people whose human rights are breached.

20. The building blocks of such a system include:

a Parliament that considers the human rights implications of all new laws

Australian Government decision-makers who respect human rights when
implementing laws, developing policy and delivering public services

Australian courts that consider human rights when making decisions

the right to challenge government decisions which breach the human rights
of individuals

all people in Australia being aware of their human rights and their
responsibility to respect the rights of others.

21. The Commission believes that the following key measures would help to create
a better system of human rights protection in Australia:

a national Human Rights Act

strengthened and streamlined federal anti-discrimination laws which
extend the grounds of prohibited discrimination and promote equality

constitutional reform to

o recognise Indigenous peoples in the preamble to the Australian
Constitution

o remove racially discriminatory provisions from the Australian
Constitution

o replace discriminatory provisions with a guarantee of equality
and non-discrimination

a significantly enhanced national program of human rights education

enhancing the role of the Australian Human Rights Commission to support
the better promotion and protection of human rights, and ensuring
adequate funding for the Commission to fulfil that role.
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22. In making the key recommendation that a national Human Rights Act should be
adopted, the Commission respectfully acknowledges the range of views about
the best way to protect and promote human rights in Australia. Alternative
arguments include, but are not limited to:

e the argument for a constitutionally entrenched bill of rights
e the argument for a stronger form of statutory human rights protection

e the argument that our current system of government provides adequate
protection for human rights and that no specific human rights law is
necessary or desirable.

23. The Commission has carefully considered these alternatives and has engaged
in many discussions about the pros and cons of the various models. Ultimately,
the Commission has come to the view that the best way to protect and promote
human rights is through a national Human Rights Act, similar to the model used
in the United Kingdom, New Zealand, Victoria and the Australian Capital
Territory.

24. The Commission believes that such a Human Rights Act would ensure that
relevant human rights are considered every time a government law, policy or
other decision is made. In this way, a Human Rights Act would help promote the
development of a culture of respect for human rights, thus helping to prevent
human rights breaches before they occur, and introduce greater transparency
and accountability into our system of government.

A Human Rights Act would be an exercise of parliamentary supremacy

25. A national Human Rights Act should make sure that Australian Government
decision-making respects human rights, while ensuring that parliamentary
supremacy is preserved.

26. Enacting a Human Rights Act would, in itself, be fundamentally democratic. It
would be Parliament deciding how it believes human rights should be protected,
promoted and respected in Australia. It would be Parliament deciding how its
own processes and those of the executive and the courts should be altered to
achieve that human rights protection.

A Human Rights Act should bring human rights into parliamentary law-making
processes

27. A Human Rights Act should require the federal Parliament to consider human
rights when it makes new laws:

e each bill introduced into Parliament should be accompanied by a human
rights compatibility statement

e a parliamentary Human Rights Committee should be established to review
the compatibility of each bill with the human rights set out in the Human
Rights Act

¢ Parliament should be required to publicly explain a decision to adopt a law
that is inconsistent with the Human Rights Act.
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A Human Rights Act should bring human rights into government decision-
making processes

28. A Human Rights Act should require the Australian Government to respect
human rights when developing policy, making decisions and delivering services:

e all Cabinet submissions should be accompanied by a Human Rights
Impact Assessment

¢ all federal public authorities should respect the human rights set out in the
Human Rights Act by

o considering and respecting human rights when they make decisions
and set policies

o preparing internal Human Rights Action Plans
o reporting annually on compliance with the Human Rights Act
o ensuring that public servants receive adequate human rights
training.
29. It should be unlawful for a public authority to:

e Qactin a way that is incompatible with human rights

e fail to give proper consideration to human rights in decision-making.
A Human Rights Act should bring human rights into the courts

30. Federal courts and tribunals should be required to interpret legislation, as far as
it is possible to do so consistent with the statutory purpose, in a manner that is
consistent with the human rights in the Human Rights Act.

31. There should be a mechanism to alert Parliament when a court finds that a law
cannot be interpreted consistently with human rights. It would then be up to
Parliament to consider the future of that law. The courts would not have the
power to invalidate legislation.

A Human Rights Act should provide remedies for breaches of human rights

32. A Human Rights Act should provide ways for individuals whose human rights
have been breached to seek remedies. These remedies should include:

internal complaint handling mechanisms within federal public authorities
e conciliation of complaints by the Australian Human Rights Commission
e acause of action in the courts
¢ the right to seek reparations, including compensation where necessary and
appropriate.
A Human Rights Act should be accompanied by a national Equality Act

33. Australia has a thirty year history of anti-discrimination legislation. However,
there remain key grounds of discrimination which are not prohibited in federal

5
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anti-discrimination laws, for example discrimination on the basis of sexuality.
Further, current anti-discrimination laws are inconsistent in their approach.

34. Australia’s federal anti-discrimination laws should be modernised and
harmonised. In principle the Commission supports the enactment of a single
Equality Act. However, due to the complexity of this task, there should be an
extensive inquiry about how best to provide statutory protection of equality in a
manner that minimises concerns that a single Act will lose the focus on
discrimination for particular groups within society. Special purpose
Commissioners should be retained.

A Human Rights Act should be accompanied by constitutional protection of
equality for all people in Australia

35. Although this submission focuses on a Human Rights Act, such legislation
alone will not be enough to fully protect and promote human rights in Australia.

36. The Australian Constitution continues to discriminate on the basis of race. This
is unacceptable. The Australian Government should initiate a process of
constitutional reform to ensure the constitutional protection of equality and non-
discrimination, as soon as possible.

A Human Rights Act should be accompanied by a strong human rights
education program

37. For Australia to develop a robust human rights culture, all people in Australia
need to better understand their human rights and their responsibility to respect
the rights of others. This includes parliamentarians, court officials, public
servants, private sector workers, students in both schools and universities and
members of the general public.

38. Currently, human rights education efforts are ad hoc and inadequate. There is
an urgent need for a properly resourced national human rights education
program.

The role of the Australian Human Rights Commission should be enhanced

39. The Australian Human Rights Commission has over two decades of expertise in
the protection and promotion of human rights in Australia. If Australia adopts a
Human Rights Act, the Commission is the appropriate body to assist with the
Act’s implementation and to monitor its effectiveness. In particular, the
Commission should be charged with investigating and conciliating a broader
range of human rights complaints.

40. However, regardless of whether Australia adopts a Human Rights Act, there is a
range of ways in which, if properly resourced, the Commission’s functions could
be strengthened to ensure better protection and promotion of human rights.
Strengthening the Commission would also lead to an enhanced ability to
address systemic discrimination and build substantive equality.
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The Commission at present is not adequately funded. It needs to be properly
resourced to carry out its existing functions and any additional functions would
need to be accompanied by adequate funding.

A Human Rights Act will not work in isolation of other measures

42.

43.

44.

None of these measures will work in isolation. For there to be a real and lasting
improvement to human rights protection in Australia, all of these reforms should
be implemented.

The cumulative impact of these reforms will be the development of a stronger
human rights culture in Australia. This will lead to a fairer Australia, where the
human dignity, freedom and equality of all people are better respected.

Recommendations

The Australian Human Rights Commission makes the following key
recommendations to the Consultation:

1. The Australian Parliament should enact a national Human Rights Act.

2. The Australian Government should refer to the Australian Law Reform
Commission for inquiry and report the question of how best to strengthen,
simplify and streamline federal anti-discrimination laws.

3. The Australian Government should begin a process of constitutional reform
to protect the principle of equality for all people in Australia.

4. The Australian Government should resource a significantly enhanced
nation-wide human rights education program.

5. The Australian Government should enhance the powers, functions and
funding of the Australian Human Rights Commission, particularly if a Human
Rights Act is adopted. Any new functions should be accompanied by
appropriate funding.

45. Further recommendations are made throughout this submission. A full list of

recommendations is provided in Appendix 1.
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PART A: Which human rights should be protected and promoted in
Australia?

4
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52.

Introduction

The Consultation Committee has focused on three key questions. The first asks
which human rights (including corresponding responsibilities) should be
protected and promoted in Australia.

The Commission’s answer to that question is that Australia should protect and
promote all human rights in the international human rights treaties to which
Australia is a party and the international human rights declarations Australia
supports.

Many of the human rights in international instruments the Australian
Government has agreed to uphold have not yet been incorporated into
Australian law. This should change. Australia should live up to its commitments
by ensuring that the human rights standards to which it has agreed
internationally are implemented domestically.

This section provides a fuller answer to the Consultation Committee’s first
question by providing brief background on: what human rights and
responsibilities are; where human rights come from; and Australia’s
international human rights obligations.

What are human rights?

Human rights are core human values

Human rights are the basic standards of treatment that all people are entitled to,
simply because they are human. They are based on the fundamental belief that
all human beings have inherent dignity and worth.

Human rights are based on core values like freedom, equality, dignity and
respect. They are about living a life free from fear, harassment and
discrimination. They protect people’s freedom to make choices about their own
lives, and they promote equal opportunities for all people to develop to their full
potential.

Equality is one of the most fundamental values underpinning human rights.
Equality is a fundamental right in itself — all people have a right to be equal
before the law and to be protected from discrimination on any ground such as
race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.’ In addition, all people are entitled to enjoy
all of their other human rights without discrimination.?
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Human rights are universal and inalienable

Human rights are universal — they apply to everyone, everywhere, every day. All
people are entitled to enjoy the same basic rights regardless of who they are,
what they look like, where they come from or what they believe in.

The international community has long recognised that the enjoyment of human
rights and fundamental freedoms is an essential element of a peaceful society.
As acknowledged by the Universal Declaration of Human Rights (the Universal
Declaration), the ‘recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of
freedom, justice and peace in the world’.?

Human rights are indivisible and interdependent

Human rights are often divided into two broad categories — civil and political
rights, and economic, social and cultural rights. However, in practice this is an
artificial distinction.

In reality, human rights are indivisible and interdependent. The realisation of all
human rights is necessary for an individual to live with dignity and to enjoy
equality. Many civil and political rights cannot be realised unless economic,
social and cultural rights are also secured.

For example, if a person does not enjoy their economic right to adequate food,
their civil right to life will be undermined. Or, if a person does not enjoy their
economic right to adequate housing, they might have difficulty enjoying various
civil and political rights including the right to privacy and the right to vote.

In the Commission’s experience, many of the most pressing human rights
concerns facing people in Australia relate to economic, social and cultural
rights. These include access to adequate health care, education and housing.
And the restriction of these rights is often linked to civil and political rights like
the right to non-discrimination.

The need for better protection to ensure the progressive realisation of
economic, social and cultural rights in particular is discussed in more detail in
section 20.5 of this submission.

Human rights come with responsibilities

It is important to recognise that, just as all people are entitled to enjoy all human
rights, all people also have responsibilities to respect the rights of others.

This is recognised in the Universal Declaration, which calls on every individual
in society to promote respect for human rights and freedoms.* It is also
recognised in key human rights treaties, which note that individuals have duties
to other individuals and to their community, and have a responsibility to strive
for the promotion and observance of human rights.®
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These responsibilities are not binding legal obligations on individuals.
Nonetheless, respecting the rights of others is a fundamental civic duty. It is
important to promote the awareness and exercise of these responsibilities in
Australia.

Where do Australia’s human rights obligations come from?

Australia as a nation state has a broad range of international human rights
obligations. These obligations exist because Australian Governments have,
over the past sixty years, voluntarily agreed to become a party to various
international human rights instruments, as outlined below.

Seven major human rights treaties

Australia is a party to seven of the major international human rights treaties, as
follows:®

Major human rights treaties Australia
adopted

International Convention on the Elimination of All Forms of Racial 1975
Discrimination (CERD)’

International Covenant on Economic, Social and Cultural Rights 1976
(ICESCR)®

International Covenant on Civil and Political Rights (ICCPR)® 1980

Convention on the Elimination of All Forms of Discrimination 1983
against Women (CEDAW)™

Convention against Torture and Other Cruel, Inhuman or 1989
Degrading Treatment or Punishment (CAT)"

Convention on the Rights of the Child (CRC)" 1991

Convention on the Rights of Persons with Disabilities (Disability 2008
Convention)™

The two core treaties, adopted by the United Nations (UN) General Assembly in
1966, are the ICCPR and the ICESCR.

The ICCPR protects a broad range of civil and political rights. Many of these
aim to ensure that all people are able to participate in public and political affairs
— for example, the right to vote and to run for election, and freedom of speech,
association and assembly. Other rights aim to protect people’s physical liberty
and safety — for example, the right to life and to be free from torture, freedom of
movement, freedom from arbitrary detention, and the right to a fair trial.

The ICESCR creates obligations on government to progressively realise a
diverse range of economic, social and cultural rights. Many of these relate to the
basic necessities people need in order to lead a healthy and dignified life — for
example, the right to adequate shelter, food and clothing and the right to
adequate health care. Others aim to ensure that all people can develop to their
full potential and have access to economic opportunities — for example, the
rights to a basic education, to work, and to fair and safe conditions at work.

10
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Other human rights treaties

68. Australia is also a party to a number of other international treaties relating to

human rights, including the following:

Other human rights treaties Australia
adopted

Convention on the Prevention and Punishment of the Crime of 1949
Genocide™

Convention relating to the Status of Refugees' 1954

Supplementary Convention on the Abolition of Slavery, the Slave 1958
Trade, and Institutions and Practices Similar to Slavery'®

Protocol relating to the Status of Refugees' 1973
Convention relating to the Status of Stateless Persons'® 1973
Convention on the Reduction of Statelessness'® 1973

Convention concerning Discrimination in respect of Employment 1973
and Occupation (ILO No.111)%

Optional Protocol to the International Covenant on Civil and 1991
Political Rights®

Second Optional Protocol to the International Covenant on Civil 1991
and Political Rights, aiming at the abolition of the death penalty*?

Optional Protocol to the Convention on the Rights of the Child on 2006
the involvement of children in armed conflict®

Optional Protocol to the Convention on the Rights of the Child on 2007
the sale of children, child prostitution and child pornography**

Optional Protocol to the Convention on the Elimination of All 2008
Forms of Discrimination against Women®®

69. Australia has signed but not yet ratified the Optional Protocol to the Convention

70.

6.3
71.

against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment.?®

There are some international human rights agreements that Australia has not

yet ratified, including the following:

e Optional Protocol to the Convention on the Rights of Persons with
Disabilities”

e Optional Protocol to the International Covenant on Economic, Social and

Cultural Rights®®

e International Labor Organisation Convention 169.%°

International human rights declarations

Australia has expressed support for a number of international declarations

relating to human rights.

11
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Unlike an international treaty, a declaration does not create binding legal
obligations. However, declarations do carry significant political and moral weight
because they are adopted through agreement by the international community.
They therefore act as key standard-setting documents. Or, in some cases, they
codify existing standards.

The Universal Declaration of Human Rights

The most widely supported international human rights declaration is the
Universal Declaration, which was adopted by the UN General Assembly in
1948.% Australia played a key role in drafting the declaration.

The Universal Declaration has had a profound influence on the development of
international human rights law. It is globally accepted as a statement of
fundamental rights which should be enjoyed by all human beings — including
civil, political, economic, social and cultural rights. Some people argue that the
Universal Declaration has become so accepted by the international community
over the past sixty years that it has now become a part of international
customary law, binding on all states.*'

Under the Universal Declaration, every individual and organ of society is called
on to promote respect for human rights through teaching and education, and
through the adoption of national and international measures aimed at securing
the recognition of the rights in the declaration.*

The United Nations Declaration on the Rights of Indigenous Peoples

Another particularly important international declaration is the United Nations
Declaration on the Rights of Indigenous Peoples (Declaration on the Rights of
Indigenous Peoples), which was adopted by the UN General Assembly on 13
September 2007.%® Under the previous federal government, Australia voted
against the adoption of the declaration. On 3 April 2009, the current federal
government reversed this position and made a formal statement in support of
the declaration.®

The declaration does not ‘create’ new rights. Rather, it elaborates existing
human rights as they apply to Indigenous peoples. It affirms that:

Indigenous peoples have the right to the full enjoyment, as a collective or as
individuals, of all human rights and fundamental freedoms as recognized in the
Charter of the United Nations, the Universal Declaration of Human Rights and
international human rights law.*

Other human rights declarations

Australia also supports a range of other international declarations relating to
human rights, including the following:

e Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief *®

e Declaration on the Rights of Mentally Retarded Persons®

12
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e Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities.*

What are Australia’s obligations under the major human
rights treaties?

The human rights set out in an international treaty do not automatically become
part of Australian law because the Australian Government becomes a party to
that treaty. However, by becoming a party, the Australian Government makes a
commitment to the international community — and is thereafter bound by
international law — to protect the treaty rights in Australian law and practice.

The major international human rights treaties require the Australian Government
to take a range of steps to respect, protect, fulfil and promote human rights.* An
overview of the key steps is set out below.

Adopt laws that protect and promote human rights

All of the human rights treaties require Australia to take concrete measures,
including changing or adopting laws, to implement the terms of the treaty
domestically.*

For example, in the case of the ICCPR, Australia is obliged to ‘adopt such laws
or other measures as may be necessary to give effect to the rights’ recognised
in the Covenant.*

The UN Human Rights Committee has said this means that:

...unless Covenant rights are already protected by their domestic laws or practices,
States Parties are required on ratification to make such changes to domestic laws
and practices as are necessary to ensure their conformity with the Covenant. Where
there are inconsistencies between domestic law and the Covenant, article 2 requires
that the domestic law or practice be changed to meet the standards imposed by the
Covenant's substantive guarantees.*

This obligation to implement domestic protection under the ICCPR is unqualified
and took effect as soon as Australia became a party. The UN Human Rights
Committee has said that ‘[a] failure to comply with this obligation cannot be
justified by reference to political, social, cultural or economic considerations
within the State’.*®

The obligation to ensure that human rights are respected and protected
domestically is primarily the responsibility of the federal government. It is well
established that in federal nations like Australia, this obligation includes
ensuring protections also apply at the state and territory level. For example,
Article 50 of the ICCPR states that ‘[t]he provisions of the present Covenant
shall extend to all parts of federal States without any limitations or exceptions’.**

13
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Take administrative, financial, educational and other
measures to protect and promote human rights

In addition to adopting laws that protect and promote human rights, the
Australian Government is obliged to implement all other appropriate measures
required to give full effect to the rights recognised in the human rights treaties.*®

For example, in the case of the ICESCR, Australia is obliged to implement the
Covenant rights using ‘all appropriate means’ including legislative,
administrative, financial, educational and social measures.*

The ICESCR is slightly different to the other human rights treaties, in that the
obligation to implement the rights is expressed in terms of ‘progressive
realisation’.*” This allows for the full realisation of the rights over a period of time
and allows for resource constraints to be taken into account. However, it still
requires the taking of ‘deliberate, concrete and targeted’ steps towards realising
the Covenant rights using all appropriate means.** The UN Committee on
Economic, Social and Cultural Rights has also made clear that the ICESCR
does impose minimum ‘core obligations’ in relation to the rights recognised in
the Covenant. In relation to the right to health, for example, this requires access
to health facilities, goods and services on a non-discriminatory basis; access to
minimum essential food which is nutritionally adequate and safe; and access to
basic shelter, housing and sanitation and an adequate supply of safe and
potable water.*

Implement human rights without discrimination

Australia must ensure that it implements all of the rights contained in the human
rights treaties without discrimination.*

For example, the Australian Government must ensure that all children within
Australia’s jurisdiction can enjoy the rights in the CRC:

...without discrimination of any kind, irrespective of the child’s or his or her parent’s or
legal guardian’s race, colour, sex, language, religion, political or other opinion,
national, ethnic or social origin, property, disability, birth or other status.”’

Provide effective remedies for breaches of human rights

The human rights treaties either explicitly or implicitly require Australia to ensure
that a person has access to effective remedies, including judicial remedies, if
their rights are breached.*

According to the UN Human Rights Committee, an ‘effective remedy’ requires
reparation to the person whose rights have been violated. Reparations can
‘involve restitution, rehabilitation and measures of satisfaction, such as public
apologies, public memorials, guarantees of non-repetition and changes in

relevant laws and practices’.*

In the case of the ICESCR, the UN Committee on Economic, Social and
Cultural Rights has noted that although administrative remedies can sometimes
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be enough, ‘whenever a Covenant right cannot be made fully effective without
some role for the judiciary, judicial remedies are necessary’.*

Report to international treaty committees on Australia’s
progress

Every two to five years (depending on the treaty), Australia must report to the
UN committee charged with monitoring each major human rights treaty.>

In those reports, the Australian Government should explain what it has done to
implement the relevant treaty and what progress has been made in the
enjoyment of the rights under the treaty.*® The reports should include an update
on any recent developments in Australian law or practice.” Reports should also
respond to issues raised by the relevant UN committee in its concluding
observations on Australia’s previous report.*

Recommendation 1: Australia should promote and protect all human rights in the
international human rights treaties to which Australia is a party and the international
human rights declarations Australia supports.

15



Australian Human Rights Commission
Submission to the National Human Rights Consultation — June 2009

PART B: Are human rights currently sufficiently protected and
promoted in Australia?

8
96.

97.

98.

99.

100.

101.

Introduction

The second key question asked by the Consultation Committee is whether
human rights are currently sufficiently protected and promoted in Australia.

The Commission’s experience has persuaded it that the answer to this question
is no. While Australia’s laws and democratic institutions provide an important
level of respect for fundamental rights and freedoms, the protection of human
rights in Australia is piecemeal, with systemic weaknesses and significant gaps.

Many Australians are lucky enough to enjoy most of their human rights without
interference, most of the time. However, there are appreciable numbers of
people in Australia whose rights are infringed on a daily basis. And there is
always potential for people to move from ‘lucky’ to ‘unlucky’.

For more than twenty years the Commission has heard from people all around
Australia about situations where their human rights have not been properly
protected, and the impacts these experiences have had on their lives and
livelihoods.

This section of the submission provides a brief overview of some of those
human rights problems. It then goes on to discuss the underlying causes of
those problems — the gaps and systemic weaknesses in Australia’s promotion
and protection of human rights.

The gaps and weaknesses in human rights protection in Australia include the
following:

¢ international human rights treaties have not been adequately incorporated
into Australian law

e Australia’s Constitution does not fully protect human rights

e human rights can be overlooked in law and policy development processes

e the common law does not properly protect human rights

e administrative decisions may breach human rights

e Australia does not always provide effective remedies for human rights
breaches

e the Australian Human Rights Commission’s human rights protection
functions are limited and its funding base is inadequate

e anti-discrimination laws do not protect all human rights or prohibit all types
of discrimination

e resources for human rights education are seriously inadequate.
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The Commission’s experience: examples of insufficient
human rights protection in Australia

For almost 23 years, the Commission has worked towards ensuring that the
human rights of people in Australia are promoted and protected. This work has
covered a vast array of issues, and has often been carried out in conjunction
with stakeholders including government, NGOs, educational institutions,
community groups, business and the Australian public. The Commission has
examined numerous laws and policies for their compliance with Australia’s
human rights obligations, conducted nation-wide inquiries into issues of critical
concern, listened to the stories of countless Australians, and investigated
thousands of individual complaints about human rights breaches.

On a daily basis, the Commission hears from people in Australia who feel that
their human rights have been breached. In many cases the Commission is not
able to offer an effective solution, because its statutory powers are limited.

It is often the most vulnerable members of society who are most at risk of falling
through the gaps in Australia’s human rights protection. The following is a very
brief snapshot of just some of the ways in which human rights are insufficiently
promoted and protected in Australia.

e Aboriginal and Torres Strait Islander peoples: Aboriginal and Torres
Strait Islander peoples (Indigenous peoples)® continue to face enormous
challenges to enjoying their human rights. Compared to non-Indigenous
Australians, they experience poorer educational outcomes, higher rates of
unemployment, lower income levels and lower rates of home ownership;
while at the same time experiencing higher levels of family violence and
child abuse, and overrepresentation in prisons.®

¢ Homelessness: Every night more than 100 000 people in Australia are
homeless. One in every two people requesting accommodation from a
homeless service is turned away.®' More than 40% of people who are
homeless in Australia are younger than 25.%* Indigenous peoples are
particularly vulnerable to homelessness because of their high levels of
economic, social and cultural disadvantage.®

¢ Domestic violence: As many as one in three Australian women are
affected by domestic and family violence.* Nearly one in five Australian
women has experienced sexual violence since the age of 15.® Domestic
violence has been identified as the leading contributor to preventable
death, disability and illness in women aged 15 to 44 in Victoria.®® Further,
domestic violence is the most common reason cited by individuals seeking
assistance with Australian housing services.®” A high proportion of women
with a disability experience domestic violence.®

e Gender inequality: Women experience lower levels of workforce
participation, take on greater shares of caring responsibilities, and are
generally paid less for the same work than men.* In the World Economic
Forum’s Global Gender Gap Index, Australia is ranked number one (with
other countries) for educational attainment, but number 41 for labour force
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participation.” Australian women who work fulltime earn, on average, 16%
less than men.”" Women are also more likely to be engaged in low paid,
casual and part-time work.” These factors contribute to a significant
gender gap in retirement savings.”

Children and young people: Young people are often ‘moved-on’ from
public places where they gather, under laws which give police broad
powers to ‘move-on’ or detain people in public spaces.” These powers
disproportionately impact on young people, especially Indigenous and
homeless youth. Many children in Australia are subjected to child abuse
and neglect or are exposed to domestic violence.” Others are not able to
access adequate educational opportunities, particularly in rural and remote
areas.”

People with disability: People with disability continue to face higher
barriers to participation and employment than many other groups in
Australian society.” People with disability represent a significant proportion
of Australia's working age population (16.6%), yet they participate in the
workforce at lower rates, they are less likely to be employed when they do
attempt to participate, and they will earn less if they do get a job.” Some
people with disability face challenges to enjoying their right to vote, given
the lack of electronic voting for people who are blind or visually impaired.”

People in prison or detention: Some prisoners in Australia face difficult
conditions due to overcrowding, as well as inadequate health and mental
health care.®* UN treaty bodies have raised concerns that children are
sometimes detained in adult correctional facilities.®' Australia’s mandatory
immigration detention law remains in place, and some immigration
detainees face prolonged and uncertain periods in detention in violation of
the right to be free from arbitrary detention. In addition, some children are
still held in Australia’s immigration detention facilities.®*

People in rural and remote communities: People living in some remote
and rural areas in Australia face significant challenges to enjoying their
human rights, particularly the rights to education and health care, due to
lack of access to adequate services and facilities. Some communities have
little access to essential support services such as mental health care,
accommodation assistance for people who are homeless, and alcohol and
drug rehabilitation facilities. Access to public buildings for people with a
disability is also a significant challenge in some rural areas.®

People who are gay, lesbian, bisexual, transgender or intersex
(GLBTI): There is no federal law specifically prohibiting discrimination on
the grounds of sexuality, sex identity or gender identity. Many GLBTI
people in Australia still experience significant levels of violence,
harassment, bullying and discrimination in the workplace and the broader
community. Same-sex couples do not enjoy equality of rights regarding
relationship recognition, including civil marriage rights. Some people who
are sex and gender diverse face difficulties obtaining official documents
that accurately reflect their sex or gender.*
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¢ People with mental iliness: One in five Australians will be affected by a
mental illness during their lifetime. Many people in Australia with mental
illness are not able to access prompt and adequate psychological or
psychiatric care; some have difficulty getting necessary medication; and
others face challenges accessing adequate accommodation support and
welfare benefits. They and their families or carers often report being
treated with a lack of respect and dignity when they seek assistance.®

e People from culturally and linguistically diverse backgrounds: Many
people in Australia face experiences of discrimination, vilification or
violence because of their ethnic, racial, cultural or linguistic background.®
Over the past few years this has been an increasing issue for Arab and
Muslim Australians in particular, some of whom have been subjected to
discrimination, harassment or violence.®” Discrimination against Jewish
people also remains a problem in Australia.®®

There are many more examples of systemic human rights problems in Australia
than the ones discussed here. Some further examples are discussed as case
studies in sections 11 to 18 below; others are addressed in further detail in
Appendix 2. Undoubtedly, the Consultation Committee’s public consultation
sessions will have revealed many more stories of individual and systemic
human rights concerns.

Human rights treaties have not been adequately incorporated
into Australian law

While some human rights enjoy legal protection in Australia, many aspects of
the major human rights treaties have not been incorporated into Australia’s legal
system. The major human rights treaties that Australia has agreed to uphold (as
discussed in Part A) are not adequately protected in Australian law.

Some aspects of the right to equality and non-discrimination (as set out in the
ICCPR, CERD, CEDAW, ILO No.111 and the Disability Convention) are
implemented through the four federal anti-discrimination laws — the Racial
Discrimination Act 1975 (Cth) (Race Discrimination Act), the Sex Discrimination
Act 1984 (Cth) (Sex Discrimination Act), the Disability Discrimination Act 1992
(Cth) (Disability Discrimination Act) and the Age Discrimination Act 2004 (Cth)
(Age Discrimination Act).* However, as discussed in section 21 of this
submission, those laws do not fully protect the right to equality.®

The rights contained in a range of treaties and declarations are recognised
under the Human Rights and Equal Opportunity Commission Act 1986 (Cth)
(the HREOC Act), either as schedules to it*' or as ‘relevant international
instruments’ declared under section 47 of the HREOC Act.** However, this does
not make those treaties part of Australian law.*® It does mean that the
Commission has jurisdiction to exercise its human rights functions with regard
to those treaty rights, but the Commission cannot make binding
recommendations and cannot enforce remedies for breaches of the rights. Two
major treaties — the ICESCR and the CAT — are not scheduled to the HREOC
Act or declared to be ‘relevant international instruments’. Nor are they otherwise
fully incorporated into Australian law.*
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The UN treaty bodies charged with monitoring implementation of the ICCPR,
ICESCR, CRC and CAT have each concluded that those treaties have not been
adequately incorporated into Australia’s legal system.* In many cases this
means that a person in Australia who feels that the government has breached
their rights under one of those treaties is left without an enforceable remedy.

In 2000, the UN Committee on Economic, Social and Cultural Rights expressed
regret that ‘because the Covenant has not been entrenched as law in the
domestic legal order, its provisions cannot be invoked before a court of law’,
and strongly recommended that Australia ‘incorporate the Covenant in its
legislation, in order to ensure the applicability of the provisions of the Covenant
in the domestic courts’.*

In 2009, the same Committee expressed regret that their 2000 recommendation
had not been implemented, and called for ‘comprehensive legislation giving
effect to all economic, social and cultural rights uniformly across all
jurisdictions’.”’

In 2000, the UN Human Rights Committee raised concerns that, in the absence
of a constitutional bill of rights or a constitutional provision giving effect to the
ICCPR, there are gaps in Australia’s protection of the ICCPR rights and areas
where people are not able to access an effective remedy for a rights violation.®

In 2009, the same Committee reiterated its concerns and recommended:

The State party should: a) enact comprehensive legislation giving de-facto effect to all
the Covenant provisions uniformly across all jurisdictions in the Federation; b)
establish a mechanism to consistently ensure the compatibility of domestic law with
the Covenant; c) provide effective judicial remedies for the protection of rights under
the Covenant; and d) organize training programmes for the Judiciary on the Covenant
and the jurisprudence of the Committee.*

Australia’s Constitution does not fully protect human rights

Contrary to the belief of many Australians,'® the Australian Constitution does
not include a bill of rights, and it offers only limited protection for a small number
of discrete human rights. None of the international human rights treaties agreed
to by the Australian Government have been incorporated into the Constitution.

When the Australian Constitution was written, the drafters were more concerned
with the rights of the states than with the rights of individuals in Australia. One of
the key arguments against the inclusion of individual rights in the Constitution at
federation was that they would ‘usurp the power of the States’."" Further, the
drafters were also ‘concerned to maintain the power of colonies, once they
became the Australian states, to discriminate between people on the ground of

their race’.'®

At the Constitutional Conventions in the 1890s, there were no Indigenous
people, women or working men as delegates. Those who drafted the
Constitution were confident that ‘the protections to individual rights provided by
the traditions of acting as honourable men were quite sufficient for a civilised

society’.'®
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117. As a result, the Australian Constitution provides only limited safeguards for
individual rights and freedoms. These include:

¢ the right to compensation on just terms in the event of a compulsory
acquisition of property by the Commonwealth'*

¢ the right to trial by jury for a federal indictable offence'®

¢ the right to challenge the lawfulness of decisions of the Australian
Government in the High Court'®

e a prohibition on making federal laws that establish a religion, impose a
religious observance or prohibit the free exercise of any religion'”’

e a prohibition on making federal laws that discriminate against a person
because of the state in which they live.'®

118. The High Court has found that some rights are implied in the text of the
Constitution. This includes freedom of expression in relation to public and
political affairs, commonly referred to as ‘freedom of political communication’.'”
This right is directed at ensuring that people are free to discover and debate
matters which enable them to exercise a free and informed choice as voters.'"°

119. The High Court has rejected suggestions that other basic rights, like the right to
equality, are implied by the text of the Constitution.""" Even for those rights that
are protected by the Constitution, either expressly or by implication, the
Australian judiciary has generally interpreted them narrowly.'? The High Court
has not supported the proposition that, in cases of ambiguity, the Constitution
should be interpreted consistently with human rights.""®

120. Thus, there are many fundamental human rights that the Australian Constitution
does not protect — the right to life, the right to equality and non-discrimination,
the right to be free from arbitrary detention, freedom of assembly, and the right
to be free from torture and cruel or inhuman treatment — to name just a few."*

121. In combination, these factors mean that the Australian Constitution offers very
limited protection for human rights, and very limited constraints on the ability of
the federal Parliament to pass laws that breach human rights.

11.1 Example: Australia’s Constitution does not protect racial
equality — the Northern Territory Emergency Response

122. The UN Committee on the Elimination of Racial Discrimination has expressed
concern that there is no entrenched guarantee against racial discrimination in
Australia.®

123. While the Race Discrimination Act provides some protection against racial
discrimination, the Australian Constitution does not include protection for the
right to racial equality. This means the federal Parliament can override the
legislative protection offered by the Race Discrimination Act and adopt laws that
discriminate on the basis of race.
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The federal Parliament did this in 2007, when it suspended the operation of the
Race Discrimination Act in order to pass the Northern Territory Emergency
Response (NTER) legislation. The NTER legislation introduced measures to
address child sexual abuse and family violence in 73 prescribed Indigenous
communities in the Northern Territory.

The Commission does not dispute that the Australian Government has an
obligation to promote and protect the right of Indigenous peoples to be free from
family violence and child abuse.'® The Commission has consistently supported
those aspects of the NTER."” However, the Commission does not accept that
to take the urgent action necessary to protect the rights of children and families,
it is necessary to discriminate on the basis of race.

The NTER legislation measures that discriminate or allow discrimination on the
basis of race include:

e suspending the application of the Race Discrimination Act and allowing
officials to act in a racially discriminatory way

e controlling how a person spends their money through income management
measures, a significant interference with the right to privacy

e applying parts of the social security legislation retrospectively

e excluding some aspects of social security administrative decisions from
review

e acquiring property on a different basis to other property holders in the
Northern Territory.

The UN Human Rights Committee criticised the Northern Territory Emergency
Response as being inconsistent with Australia’s obligations under the ICCPR,
and expressed particular concern about the suspension of the Race
Discrimination Act and the lack of consultation with Indigenous peoples in
designing the NTER measures.'"®

11.2 Example: Australia’s Constitution did not stop Parliament

128.

129.

from making laws that authorised indefinite detention — the
Al-Kateb case

In the 2004 case of Al-Kateb v Godwin, the High Court of Australia was asked
to decide whether the Migration Act 1958 (Cth) (Migration Act) authorises the
indefinite detention of an unlawful non-citizen when there is no real prospect of
his removal from Australia."”® The Court found that a law that resulted in a
person being held in immigration detention indefinitely was constitutionally valid.

Mr Al-Kateb was twenty four when he arrived in Australia by fishing boat,
without a valid visa. He was taken to Curtin Immigration Detention Centre in the
Western Australian desert. Mr Al-Kateb’s application for a protection visa to stay
in Australia was rejected. The Department of Immigration tried to remove Mr Al-
Kateb without success. Mr Al-Kateb was held in immigration detention for years,
with no idea when he would be freed.
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In the High Court, Mr Al-Kateb argued that the Migration Act should be
interpreted consistently with Australia’s obligations under the ICCPR, which
protects the right to liberty and prohibits arbitrary detention.'

The majority of the High Court found that the words of the Migration Act clearly
required Mr Al-Kateb to be detained until he could be removed from Australia,
regardless of the fact that there was no reasonable prospect of this happening
in the foreseeable future. Because the majority decided the words were
unambiguous, they did not consider Mr Al-Kateb’s human rights. Justice
McHugh recognised that the situation was ‘tragic’ but said:

It is not for courts ... to determine whether the course taken by Parliament is unjust or
contrary to basic human rights. The function of the courts in this context is simply to
determine whether the law of the Parliament is within the powers conferred on it by
the Constitution."'

According to Justice McHugh, the case illustrated that a judge ‘may be called
upon to reach legal conclusions that are applied with “tragic” consequences’.'®
This observation could also be made about other cases — in the same year as
the Al-Kateb case, the High Court also upheld the legality of the long-term
detention of children and confirmed that immigration detention remains lawful

even if the conditions are harsh or inhuman.®

Human rights can be overlooked in law and policy
development processes

As mentioned above, the best system of human rights protection is one that
prevents breaches of human rights occurring in the first place. One of the key
weaknesses in Australia’s current system is that there are no formal
mechanisms to ensure that federal ministers, parliamentarians and government
departments assess the potential human rights implications of laws and policies
before they are adopted.

Parliament can pass laws that breach Australia’s international human rights
obligations without even considering those obligations during the drafting
process, and without public debate or explanation.

The Australian Government can also adopt and implement policy measures
without considering whether those measures promote and protect the human
rights Australia has agreed to uphold.

In recent years, these systemic weaknesses have allowed the adoption of laws
and policies that breach numerous human rights. For example, Australia has
adopted laws and measures that discriminate against Indigenous peoples in the
Northern Territory; laws allowing the indefinite detention of people seeking
asylum; laws discriminating against same-sex couples; and a raft of counter-
terrorism laws that infringe on fundamental freedoms.

There are various stages of the law- and policy-making process where human
rights may currently be overlooked, as discussed below.
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12.1 Human rights may be overlooked at the early stages of

138.

139.

140.

legislative development

The Commonwealth Legislation Handbook (the Legislation Handbook)
describes the procedures for making federal laws.'* It provides a ‘guide for
departmental officers and focuses on matters which require action by
departmental officers’.'®

The Legislation Handbook does not require ministers or their respective
departments to consider human rights in the law- and policy-making process.
This means that a new policy can be formulated and approved by a minister,
and legislation can be drafted without consideration as to whether it complies
with Australia’s human rights obligations.

The Legislation Handbook does state that the Attorney-General’s Department
should be ‘consulted on proposed provisions that may be inconsistent with, or
contrary to, an international instrument relating to human rights’."”® However,
since ministers and departments are not required to consider human rights in
the first place, it is unclear how human rights issues will be identified and it is
likely that they will be overlooked in other than clear cases. Further, the
Legislation Handbook does not explain what should happen in the event that
the Attorney-General’'s Department does confirm an inconsistency with human
rights.

12.2 Human rights may be overlooked by Cabinet

141.

142.

The Legislation Handbook requires Cabinet approval for certain significant
policy proposals involving legislation.' However, the Handbook ‘does not
single out policy proposals with a rights impact for Cabinet consideration’.'”® Nor
does it require Cabinet submissions to consider how proposals for new
legislation might impact on human rights.

The federal Cabinet Handbook provides further guidance for departmental
officers involved with Cabinet submissions.'® However, like the Legislation
Handbook, this document does not contain any guidance on how human rights
should be considered in the preparation of Cabinet submissions.

12.3 Human rights may be overlooked when making subordinate

143.

legislation

The Legislation Handbook recommends that ‘rules which have a significant
impact on individual rights and liberties’ and ‘provisions conferring enforceable
rights on citizens or organisations’ should be implemented through primary
legislation rather than delegated (or subordinate) legislation.

144. The Federal Executive Council Handbook, which sets out procedures for

making subordinate legislation, contains no specific guidance on how human
rights should be considered in the drafting and approval of subordinate
legislation.™’
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145. Further, the Legislative Instruments Act 2003 (Cth) requires each legislative
instrument to be accompanied by an explanatory statement.’*> However, the list
of matters that must be addressed in this statement does not include the impact
of the legislative instrument on human rights.

12.4 Human rights may be overlooked by parliamentary
committees

146. Parliamentary committees scrutinise government activity including new bills,
existing laws, and issues of public administration and policy.

147. There are a number of parliamentary committees with special areas of
expertise. However, there is no specialist committee focused on examining the
human rights implications of proposed laws. Further, there is no general
requirement for other specialist committees to consider human rights during
their inquiries, unless their specific terms of reference require them to do so. In
practice, terms of reference rarely include human rights considerations.

148. The Standing Committee on Regulations and Ordinances and the Scrutiny of
Bills Committee are governed by the Senate Standing Orders, which require the
Committees to consider whether regulations, ordinances or bills may ‘trespass
unduly on personal rights and liberties’.'*® However, these Committees are
given no guidance on which rights and liberties they should consider, or how
they should determine when those rights can be justifiably limited.

12.5 Human rights may be overlooked in parliamentary debate

149. Some opponents of stronger legal protections for human rights suggest that
robust parliamentary debate currently provides sufficient protection.” However,
as Professor Hilary Charlesworth has observed, this claim:

has little empirical basis in Australian history: indeed the current operation of the
Commonwealth Parliament indicates the sharp diminution of the role of the legislature
in policy development generally.'®®

150. Bills are often debated and adopted by Parliament with little reference to the
potential impacts on people’s human rights. In some cases, parliamentarians
and the general public may be unaware of the human rights obligations that
could be undermined by the proposed legislation. In some cases,
parliamentarians may be aware, but are not required to explain or justify publicly
the limitations on rights. In other cases, bills are simply rushed through without
adequate time to consider or address the potential human rights consequences.

151. Returning to the NTER legislation as an example, it is clear that Parliament did
not hold an informed and rigorous debate about the serious potential human
rights implications of the new legislation.

152. Alan Ramsey described the passage of the NTER legislation — which has since
had significant impacts on human rights — as follows:
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In the House, which met at 12.30pm, Malcolm Thomas Brough, 45, cabinet minister,
introduced a package of five bills totalling some 700 pages, including explanatory
memoranda. He began speaking at 12.30. He sat down at 1.51pm after reading five
speeches end on end, like sausages. It had taken him 10 minutes short of two hours
just to introduce his five bills. At 9.34 that night it was all over.

That is, the people's house passed Brough's five bills of 600 pages of legislative
detail just nine hours after the Prime Minister's delegate introduced them. Debate had
lasted four hours and 16 minutes. Fourteen politicians had spoken, including Brough
a second time. Thus in a legislature of 150 MPs, only 13 were allowed only twice as
long, collectively, to debate the bills as it had taken the minister to read his five
speeches introducing them."®

153. Similarly, over the past decade, numerous counter-terrorism laws were rushed
through Parliament without adequate consideration of, or debate about, their
potential impacts on fundamental rights and freedoms.'

154. Both the UN Human Rights Committee and the UN Committee against Torture
have since raised concerns about aspects of Australia’s counter-terrorism
laws."®® The impacts of these laws are discussed further in the case study in
section 13.3 below.

13 The common law does not properly protect human rights

155. Some human rights are protected by established common law principles. Other
human rights have limited protection through certain principles of statutory
interpretation, as discussed below.

156. However, many of the human rights the Australian Government has agreed to
uphold are not protected at all by the common law. And the protection that does
exist is fragile. Parliament can adopt legislation that overrides the common law
at any time, without giving due consideration to the human rights implications
and without having to offer public justification.

13.1 The common law offers some human rights protections

(a) Some human rights are recognised by the common law

157. The common law recognises and protects some fundamental rights and
freedoms. For example, the right against self incrimination; aspects of the right
to a fair trial; prohibitions on trespass (which partially protect the right to
privacy); the right to sue for false imprisonment; a presumption of innocence in
criminal trials; and a presumption that the standard of proof in criminal cases is
beyond reasonable doubt.

(b) The development of the common law is influenced by international human
rights

158. It is possible for the common law to evolve over time to develop stronger rights
protections, as international human rights law can influence the development of
the common law. In Mabo (No 2), Justice Gerard Brennan said that while the:
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common law does not necessarily conform with international law ... international law
is a legitimate and important influence on the development of the common law,

especially when international law declares the existence of universal human rights.'*

However, this principle is subject to the somewhat ambiguous qualification that
the High Court:

is not free to adopt rules that accord with contemporary notions of justice and human
rights if their adoption would fracture the skeleton of principle which gives the body of
our law its shapes and internal consistency.'*°

Further, the common law cannot offer protection where common law rights have
been clearly restricted by legislation. Therefore, as the Hon Michael McHugh
has observed:

the development of the common law by an independent judiciary by no means
provides an adequate safeguard for human rights. It can not provide the same level of
protection as a national Bill of Rights can do.'*'

Courts assume that Parliament does not intend to breach human rights

In Coco v The Queen,'* the majority of the High Court said that ‘courts should
not impute to the legislature an intention to interfere with fundamental rights.
Such an intention must be clearly manifested by unmistakable and

unambiguous language’.'®

This common law principle of statutory interpretation is intended to make sure
that rights that are traditionally protected by the common law are not overridden
by legislation unless Parliament has clearly intended to do so.™*

Courts can interpret ambiguous legislation consistently with human rights

A related common law principle of statutory interpretation is that where a law is
unclear, courts can give the law a meaning that would comply with international
law, so far as the language of the statute permits.'* In particular, where there is
ambiguity, the court should prefer a construction that is consistent with and
advances Australia’s international treaty obligations.'*®

In addition, where the specific legislation gives effect to an international treaty
by adopting the words of the treaty, these provisions should be interpreted
using the international jurisprudence relevant to the treaty, unless there is a
clear contrary intention in the legislation.™’

13.2 Common law protections can be overridden at any time,

165.

without explanation

As discussed above, the common law offers a level of protection for some basic
rights and freedoms. Although this protection is not comprehensive or
systematic, the common law is often cited as one of the reasons why Australia’s
current system of human rights protection is sufficient.
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This is simply not the case. Human rights protections offered by the common
law are extremely vulnerable. Parliament can pass a law that overrides common
law protections at any time, without having to consider the potential impacts on
human rights and without public justification. Parliament is restricted only by the
very limited protections offered by the Australian Constitution (as discussed in
section 11 above).'*

13.3 Example: Australia’s counter-terrorism laws

167.

168.

169.

Since the terrorist attacks in the United States on 11 September 2001, the
Australian Government has introduced more than 40 new counter-terrorism
laws, often without adequate consideration of, or debate about, their potential
impacts on human rights. Some aspects of these new laws have eroded
common law protections for fundamental rights and freedoms.'*

For example, the right to personal liberty (freedom from arbitrary detention) has
been described as ‘the most elementary and important of all common law
rights’.’*® However, this right has been eroded by recent counter-terrorism laws
which have introduced novel ways for police and the Australian Security
Intelligence Organisation (ASIO) to detain people without trial. For example:

¢ Detention without charge: The Australian Federal Police (AFP) has the
power to detain a suspect without charge for 24 hours.™" After 24 hours the
AFP can seek an order from a court to detain the suspect for a further 24
hours. These 24 hour caps do not include ‘dead time’, which can include
time when the suspect is contacting a lawyer, taking meal breaks and
sleeping.’ This means that, in practice, a person can be detained without
charge for much longer periods. In 2007, Dr Mohammed Haneef was
detained for 12 days under this power.

¢ Restrictions on movement: The Anti-Terrorism Act (No. 2) 2005 (Cth)
gave federal courts the power to issue control orders in response to a
request from the AFP." Control orders can force a person to stay in a
certain place at certain times, prevent them from going to certain places or
talking to certain people, or require them to wear a tracking device.
Depending on the severity of the restrictions imposed, a control order could
effectively amount to home detention.

e Special powers of detention: The Australian Security Intelligence
Organisation Legislation Amendment (Terrorism) Act 2003 (Cth) gave
ASIO special powers to question, or question and detain, a person
suspected of having information related to an anti-terrorism investigation,
even if that person is not suspected of a terrorist offence.' Under these
powers, a person who is not suspected of a terrorism offence can be
detained for up to seven days." The grounds for detention can be kept
secret.”*

In 2009, the UN Human Rights Committee raised concerns that some
provisions of Australia’s counter-terrorism laws are incompatible with
fundamental rights protected by the ICCPR." The UN Committee against
Torture has raised concerns about the new regime of preventative detention
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orders and control orders."*® Both committees have criticised the increased
powers given to ASIO.™®

Administrative decisions may breach human rights

Australian laws regularly authorise federal officials and ministers to make
administrative decisions that can have significant impacts on people’s human
rights. It would be reasonable to assume that, when making administrative
decisions, Australian officials will act in accordance with Australia’s international
human rights obligations.

However, while the High Court has held that the ratification of an international
treaty creates a legitimate expectation that administrative decision-makers will
act in conformity with the treaty, this expectation falls short of a legal right for
the person who is the subject of the decision, and the decision-maker is not
bound to comply with the treaty.'®

Courts and tribunals can review administrative decisions to ensure the decision-
maker is acting fairly, within their powers and in accordance with the law.®"
However, there is no general legal obligation upon a decision-maker to give
proper consideration to human rights when making a decision.

At the federal level, the Administrative Decisions (Judicial Review) Act 1977
(Cth) (ADJR Act) sets out the grounds for judicial review of administrative
decisions. Failing to give proper consideration to a relevant human right is not a
ground of review under the ADJR Act.'®

14.1 Example: Right to life — the ‘Bali Nine’ and the death penalty

174.

175.

176.

In 2005, nine young Australians were arrested in Indonesia for their involvement
in a plan to smuggle heroin from Indonesia to Australia. Before their arrest, the
AFP provided information to the Indonesian authorities about the young men
and women who are now known as the ‘Bali Nine’. The information was
provided in accordance with guidelines which permit the AFP to assist police in
other countries, even in cases which may attract the death penalty.

Representatives of four members of the Bali Nine brought an action against the
AFP. In Rush v Commissioner of Police, Justice Finn found there was no cause
of action against the AFP for exposing the members of the Bali Nine to the
death penalty.’® The judgment confirmed that the AFP can lawfully provide
‘police to police’ assistance in circumstances which could result in a person
being charged with an offence punishable by death. This is despite the fact that
Australia has abolished the death penalty domestically; is a party to the ICCPR,
which protects the right to life; and is a party to the Second Optional Protocol to
the ICCPR, which aims at the abolition of the death penalty worldwide.'®

Three members of the Bali Nine are currently awaiting execution in Indonesia.
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Australia does not always provide effective remedies for
human rights breaches

As discussed in section 10 above, many aspects of the international human
rights treaties that Australia has agreed to uphold have not been adequately
incorporated into Australia’s legal system. In many cases this means that a

person in Australia who feels that the government has breached their rights

under one of those treaties is left without an effective remedy.

The Commission provides investigation and conciliation processes to resolve
complaints about certain human rights issues. However, the UN Human Rights
Committee has confirmed that these processes cannot be characterised as
‘effective remedies’ under the ICCPR because the Commission’s
recommendations are not binding.'®

In the last decade, an increasing number of people have resorted to making
human rights complaints to UN treaty bodies because they could not get an
effective remedy within Australia. In a significant number of cases, treaty bodies
have found that Australia has breached the human rights of people within its
jurisdiction.’® These include the following:

e In Brough v Australia, the UN Human Rights Committee found that the
conditions of detention of an Aboriginal boy with a mild intellectual disability
violated the right of persons deprived of their liberty to be treated with
humanity and respect for their dignity, the right of juvenile offenders to be
segregated from adults, and the right of all children to special protection
without discrimination. The boy was held in solitary confinement in an adult
prison, his clothes and blankets were removed from him, and he was
exposed to prolonged periods of artificial light. While being detained in
these conditions, he attempted suicide.'®’

e In Young v Australia, the UN Human Rights Committee found that an
Australian law discriminated against same-sex couples, in breach of the
right to equality before the law. Mr Young had been in a relationship with
Mr C for 38 years. Mr C was a war veteran. When he passed away, Mr
Young applied for a veteran’s pension under the Veterans’ Entitlements Act
1986 (Cth). The Department of Veterans’ Affairs denied his application on
the basis that he did not fall within the definition of persons who could be a
veteran’s ‘dependant’, which covered members of de facto couples but not
same-sex couples.'®

e In A v Australia, the UN Human Rights Committee found that the
immigration detention of a Cambodian man at the Port Hedland detention
centre for more than four years violated his right to be free from arbitrary
detention. The Committee also found that Mr A’s right to have the
lawfulness of his detention reviewed by a court had been breached —
although an Australian court had found his detention was lawful under the
Migration Act, the court did not consider his rights under the ICCPR,
including his right to be free from arbitrary detention.®

e In Coleman v Australia, the UN Human Rights Committee found that
Australia had violated the right to freedom of expression. Mr Coleman was
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fined for breaching a Queensland by-law which prohibited giving a public
address at a particular pedestrian mall without a permit. He failed to pay
the fine and was imprisoned.'”

In each of these cases, the person whose rights were breached could not
access an effective remedy within Australia — if they had been able to do so,
their complaint would not have been admissible to the UN treaty body.

However, even the views of the UN treaty bodies are not enforceable, and the
Australian Government has often rejected their conclusions and
recommendations."' This means that a person’s efforts to seek a remedy for a
human rights breach may be extremely time-consuming, expensive and
ultimately fruitless.

The Australian Human Rights Commission’s human rights
protection functions are limited

The Australian Human Rights Commission is Australia’s national independent
human rights institution. The Commission’s ‘human rights’ functions are defined
in section 11 and Division 3 of Part Il of the HREOC Act.

Under section 11 of the HREOC Act, the Commission is given the following
functions:

e examine laws and proposed laws to assess whether they are consistent
with human rights, and report the results of the examination to the
Attorney-General

e inquire into acts and practices that may be inconsistent with or contrary to
human rights

e promote an understanding and acceptance, and the public discussion, of
human rights

e undertake research and educational programs to promote human rights,
and co-ordinate other such programs undertaken on behalf of the
Commonwealth

e report to the Attorney-General as to the laws that should be made by the
Parliament, or action that should be taken by the Commonwealth, on
matters relating to human rights

e report to the Attorney-General as to the action that needs to be taken by
Australia in order to comply with the provisions of certain human rights
instruments

e publish guidelines for the avoidance of acts or practices done by or on
behalf of the Commonwealth that would breach human rights

e intervene, with the leave of the court, in proceedings that involve human
rights issues

e do anything incidental or conducive to the performance of any other
functions.
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184. The Commission is empowered to undertake a broad range of work regarding

the promotion and protection of ‘human rights’, as defined in the HREOC Act.
However, in practice the Commission’s ability to properly promote and protect
human rights is limited for the reasons outlined below. (These issues are
discussed further in sections 20.15 and 25 of this submission, which propose
measures to enhance the role of the Commission.)

16.1 The Commission has limited powers of pre-legislative

scrutiny

185. The HREOC Act provides that the Commission has the power to examine

proposed laws when requested to do so by the Minister.'”> However, in practice
the Commission has never received such a request. The Commission’s role in
scrutinising the human rights compatibility of proposed legislation is often
confined to appearances before parliamentary committees.

16.2 The Commission’s functions are limited by a narrow

186.

187.

188.

189.

definition of human rights

The Commission’s human rights functions are limited by the definition of ‘human
rights’ in the HREOC Act (which includes those rights set out in the instruments
scheduled to the Act and other designated ‘relevant international
instruments’).'”

Under the HREOC Act ‘human rights’ means the rights and freedoms in:

e the ICCPR
the CRC
e the Declaration on the Rights of Mentally Retarded Persons

e the Declaration on the Rights of Disabled Persons

e the Declaration on the Elimination of all Forms of Intolerance and of
Discrimination based on Religion or Belief

¢ the Disability Convention.'

This definition does not include the rights protected by other international
treaties that Australia is a party to, including the ICESCR and the CAT.'”

This means that the Commission cannot inquire into acts and practices that
may breach the rights set out in those instruments, nor can it review legislation
to assess its consistency with those rights, except to the extent that those rights
are also incorporated in other treaties within the Commission’s statutory
mandate.'”®
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16.3 The Commission has limited jurisdiction to investigate

190.

human rights complaints

The Commission’s jurisdiction to investigate human rights complaints is limited
to acts or practices of the Commonwealth and does not apply to the actions of
the states or territories.”” This restricts the Commission’s capacity to investigate
systemic human rights issues across Australia.

16.4 The Commission lacks adequate resources to fulfil its

191.

functions

Insufficient funding undermines the Commission’s capacity to fulfil its statutory
functions, including handling complaints of unlawful discrimination and
promoting public understanding and acceptance of human rights. As outlined in
further detail in section 24.8, the Commission has faced significant budget cuts
since 1996.

16.5 The Commission cannot enforce its recommendations about

192.

193.

194.

human rights complaints

The HREOC Act provides a right to lodge a complaint with the Commission in
relation to an act or practice by or on behalf of the Australian Government that
is alleged to breach a person’s human rights.'”®

If the Commission finds a breach of human rights, it can report to the Attorney-
General. This report can include recommendations for preventing a repetition of
the act or continuation of the practice, as well as the payment of
compensation.'® However, these are not enforceable remedies — they are non-
binding recommendations which are not directly or indirectly enforceable by the
courts.

This regime for addressing human rights complaints can be contrasted with the
regime for resolving complaints of unlawful discrimination. If an unlawful

discrimination complaint is terminated by the Commission, the complainant can
commence proceedings in the Federal Court or the Federal Magistrate’s Court.

16.6 Commission reports and recommendations can be ignored

195.

196.

by government

The Commission can bring human rights concerns or breaches to the attention
of the Australian Government through tabling certain reports in Parliament, or
through other means.

The Australian Government is not, however, required to respond to a
Commission report which shows that a bill or a law is incompatible with human
rights, or to recommendations by the Commission that the government should
provide remedies to an individual victim of human rights violations. This
undermines the Commission’s ability to create a culture where the government
is accountable for the impact of its laws, policies and actions on human rights.
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16.7 Example: The Commission’s ongoing efforts to end human
rights violations in Australia’s immigration detention system

197. Some of the obstacles faced by the Commission in holding the Australian
Government accountable in respect of its international human rights obligations
are illustrated by the Commission’s repeated efforts to address human rights
violations caused by Australia’s mandatory immigration detention system.

198. The Commission has investigated numerous complaints of human rights
breaches in immigration detention over the past 13 years.' In cases where the
Commission has found there was a breach, a report has been tabled in federal
Parliament setting out recommendations for redress. While the Australian
Government is required to table these reports, it is not required to respond. In
many cases, the Commission’s recommendations have been ignored.

199. More than a decade ago, the Commission conducted an inquiry into the
mandatory detention system, which resulted in the 1998 report, Those who've
come across the seas: Detention of unauthorised arrivals."® The Commission
found that Australia’s mandatory detention policy violated international human
rights standards, including the right not to be subjected to arbitrary detention.
The Commission made 94 recommendations about the use of, and conditions
in, detention and put forward an alternative detention model and a range of
community release options.

200. The Australian Government asserted that the mandatory detention policy did
not breach Australia’s human rights obligations, and did not consider
implementing the community release options. The government rejected the
Commission’s recommendations that the lawfulness of immigration detention,
as interpreted under international law, be subject to judicial review.

201. In 2004, the Commission released the report of its national inquiry into children
in immigration detention, A last resort?."® The inquiry found that Australia’s
mandatory detention laws and practices resulted in numerous and repeated
breaches of the CRC. In 2005, the Migration Act was amended to affirm the
principle that children should only be detained as a measure of last resort, and
children were gradually released from immigration detention centres (IDCs).
However, while children are no longer held in IDCs, some children are still held
in other closed immigration detention facilities, both on the mainland and on
Christmas Island.

202. While there have been some key improvements to Australia’s immigration
detention system over the past few years, many of the Commission’s major
concerns remain, despite more than a decade of efforts to reform the system.
Throughout this decade many men, women and children have been detained
for prolonged periods of time. Australia’s mandatory detention law remains in
place; the lawfulness of immigration detention is not subject to judicial review;
there are no legislated standards for conditions in detention; and offshore
processing of asylum seekers continues on Christmas Island.’ The UN treaty
bodies have made numerous criticisms about Australia’s mandatory detention
system and have urged its repeal.'®
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17 Anti-discrimination laws do not protect all human rights or
prohibit all types of discrimination

203. Australia has four federal anti-discrimination laws, which provide some
important protections against discrimination on the basis of race, sex, disability
and age.'®

204. However, as discussed in further detail in section 21 of this submission, there
are a number of significant limitations and deficiencies with these laws. They fail
to offer comprehensive protection against discrimination on the grounds of race,
sex, disability and age; they do not cover discrimination on a broad range of
other grounds; and they contain various inconsistencies.

205. In practice, this means that people are often left without an effective remedy for
a breach of their right to equality and non-discrimination.

17.1 Example: Discrimination on the grounds of criminal record

206. Unlike equivalent legislation in the states and territories, federal anti-
discrimination laws do not provide protection against discrimination on the
ground of a person’s criminal record.'® While the Commission can accept a
complaint on this ground under the HREOC Act, it cannot provide an
enforceable remedy.

207. The Commission has received numerous complaints over the years from people
who have been refused employment on the basis of a prior criminal record,
which is not directly relevant to the job the person is applying for.

208. For example, in 1991, a man was convicted for receiving stolen goods. He
completed 200 hours of community service at a police academy in South
Australia (SA), after which he was employed by the SA Police as a grounds
person at the academy.

209. Ten years after his conviction, his position was made redundant and he was
moved to a security guard position with the Police Security Services Branch,
where he worked for three months. However, prior to being formally employed
in the role, the SA Police undertook a criminal record check, as part of its
standard employment procedures. This check revealed his 1991 conviction and
he was advised that he would not be offered the security guard position
because of that criminal record.

210. The man lodged a complaint with the Commission. The Commission found that
he had been discriminated against on the basis of his criminal record. There
was enough evidence available to the SA Police to demonstrate that the man
possessed the integrity and character required for the job, notwithstanding his
criminal record. In particular, he had provided ten years of service to the SA
Police, during which his employment and integrity had been highly praised.

211. The Commission made recommendations for remedies including compensation,
but these recommendations were not enforceable under Australian law. To
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date, the SA Police has not informed the Commission that it has complied with
any of the recommendations.'®’

Resources for human rights education are seriously
inadequate

One of the major gaps in the current protection of human rights in Australia is
that many people are not aware of what their human rights are, and what
courses of action are available to them if their rights are breached.'® There is a
need for significantly enhanced human rights education in the community, in the
public sector, and in schools and universities.

The need for enhanced human rights education was highlighted by young
people in various parts of Australia during Commission workshops aimed at
encouraging broad public participation in the National Human Rights
Consultation process. (These workshops and the views expressed by young
people are discussed further in Appendix 5 and Appendix 6.)

The Commission has statutory functions relating to human rights education in
Australia. These include promoting understanding and public discussion of
human rights, and undertaking research and educational programs for the
purpose of promoting human rights.'®® Over the years the Commission has
developed a wide range of education resources and programs.

However, the Commission cannot continue to produce an adequate range of
materials or adequately distribute them under its current budget. This issue is
discussed further in section 24.8 of this submission.
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PART C: How could Australia better protect and promote human
rights?

19

Introduction: five major reforms to improve human rights

protection in Australia

216.

217.

218.

219.

220.

221.

There are a number of ways that human rights could be better promoted and
protected in Australia. Over the past 23 years, the Commission has
recommended numerous measures for improving human rights protections for
specific, vulnerable groups. Some of the major ongoing human rights issues are
set out in Appendix 2 to this submission.

It is clear from the Commission’s years of experience that, to prevent human
rights problems from arising, Australia needs to develop a culture of greater
respect for human rights.

A stronger human rights culture in Australia is unlikely to be achieved through
ad hoc, piecemeal reform. For all people in Australia to live in a community that
is truly inclusive and respectful of their rights, no matter who they are or what
their circumstances, there needs to be overarching, systemic changes to the
way government, at all levels, considers the human rights of all people. There
also needs to be greater awareness in the general community of the human
rights to which we are all entitled and the responsibilities that come with them.

The Commission believes that a combination of the following five major reforms
would help to build a stronger culture of respect for human rights in Australia:

e a national Human Rights Act
e stronger statutory protection of equality and non-discrimination

e areferendum to amend the Australian Constitution so that it recognises
Aboriginal and Torres Strait Islander peoples; removes the existing racially
discriminatory provisions; and protects equality for all people

e a significantly enhanced national program of human rights education

e expanded functions and better resourcing for the Commission, as
Australia’s national human rights institution.

Any one of these reforms would, in some measure, improve the protection and
promotion of human rights in Australia. However, the Commission believes that
each of these reforms would complement and strengthen each other. Together
they would work to help Australia better live up to its international promises to
protect human rights.

This part of the Commission’s submission explains each one of these five major
reforms in further detail, with specific emphasis on the Commission’s
recommendation for a Human Rights Act for Australia.
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A Human Rights Act for Australia

The Commission appreciates that the question of how Australia can best protect
human rights, and whether Australia should have a Human Rights Act is the
subject of much debate.

Some believe that only a constitutionally entrenched bill of rights can properly
protect human rights in Australia. Others believe that our current democratic
system already properly protects human rights and any interference with that
system could undermine our democracy.

At the end of this section (in section 20.16) the Commission specifically
responds to each of the primary arguments against a Human Rights Act.

In the main body of this section, the Commission explains why it believes that a
Human Rights Act could make a real difference to human rights protection in
Australia, and how it could be the catalyst for creating a stronger human rights
culture in the Australian Government and in the Australian community.

In particular, the Commission explains how a Human Rights Act could improve
the enjoyment, protection and promotion of human rights by simultaneously
strengthening Australia’s human rights culture and Australia’s democratic
system of government.

20.1 Australia should have a Human Rights Act

227.

228.

229.

230.

231.

232.

The Commission believes that a Human Rights Act would help to build a culture
that respects the human rights of all people in Australia, no matter who they are.

When Australia signed up to the major international human rights treaties, it
made a commitment to ensure that Australia’s government would always keep
in mind the basic rights of every person — whether they were part of the majority
or a minority in the community.

If the federal Parliament passed a Human Rights Act, it would be a major step
towards fulfilling Australia’s commitment to protecting human rights.

A Human Rights Act would be Parliament’s clear statement of the fundamental
rights and values to which Australia is committed. The Australian Government
has already made that statement to the international community; it is now time
to make it to the Australian community.

A Human Rights Act would set out the human rights that all people in Australia
are entitled to have protected, and explain that we are all responsible for
respecting the rights of others.

In this way, a Human Rights Act would be an extremely powerful tool for
furthering the type of human rights dialogue and education that occurred during
this Consultation process.
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233. A Human Rights Act would also be Parliament’s commitment to a democratic
system that provides transparency and accountability in all decision-making
which might impact on human rights.

234. Thus, a Human Rights Act could help to create a stronger human rights culture
throughout government and the community by:

¢ requiring government officials to consider human rights at the early stages
of the development of law and policy (which should help prevent human
rights problems from arising)

e requiring Parliament to consider whether new legislation protects human
rights, and if not, publicly explain any decision to create or maintain such
legislation (which should help improve transparency and accountability in
policy and law-making processes)

e requiring courts to interpret laws consistently with human rights and
providing remedies where appropriate (while not giving courts the power to
strike down legislation — Parliament would have the final say)

e requiring public authorities to consider and respect the human rights of the
individuals with whom they are dealing when making decisions (which
should discourage ‘one-size-fits all’ policies and encourage solutions
appropriate to the diversity of the Australian community)

e providing solutions and remedies in the event that a public authority
breaches human rights without legal authority (which might include an
accessible alternative dispute resolution process, with the option to go to
court if a complaint cannot be resolved)

e clearly setting out human rights and the system for protecting them (which
means that people in Australia would be better informed about government
decisions that affect their human rights, improving their capacity to actively
participate in the governmental processes that impact upon them, thus
enhancing our democracy).

Recommendation 2: The Australian Parliament should enact a national Human
Rights Act.

20.2 A national Human Rights Act should be based on those in the
UK, New Zealand, Victoria and the ACT

235. The Commission believes that an adaptation of the model of human rights

legislation operating in the UK, New Zealand, Victoria and the ACT is the most
appropriate form of human rights protection for Australia at this time.

(a) Why statutory human rights protection?

236. The Commission recognises that some people argue that Australia should have
a constitutionally entrenched bill of rights.

237. However, this option has been excluded from the Consultation Committee’s
terms of reference. In any event, the Commission is persuaded that a statutory
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form of protection is the most appropriate for Australia at this time, for reasons
outlined below.

The Commission also notes that the Hon Michael McHugh recently suggested a
model of statutory protection based on the Canadian Bill of Rights."® This model
would require federal laws to be read subject to the Human Rights Act and
allow courts to hold that state and territory laws are invalid if they are
inconsistent with it."””' The model would, however, allow federal Parliament to
expressly declare that a law could operate notwithstanding the Human Rights
Act. Parliament could do this at the time the law was first introduced or in
response to a court decision with which it disagreed.

However, the Commission recognises that there is some community concern
about the potential role of the courts under a Human Rights Act or a
constitutionally entrenched bill of rights. It may be that this concern will abate as
Australia develops an improved human rights culture. Should it do so, the
question of comprehensive constitutional protection of human rights could
appropriately be revisited.

The Commission also recognises that many of the reforms to public decision-
making processes that it proposes could be implemented independently of a
Human Rights Act.

However, piecemeal reform risks replicating the current gaps in Australia’s
human rights protections. Further, a Human Rights Act would have the
overarching benefit of being both a clear statement of human rights all people in
Australia are entitled to, as well as a guide to the steps that should be taken to
ensure the protection and promotion of these rights.

Therefore, the Commission believes that Australia should have a Human Rights
Act based on the model described below, because:

e This model embeds human rights considerations into all stages — including
very early stages — of public decision-making. This should help prevent
human rights problems from occurring.

e This model creates the type of accountability and transparency in decision-
making which would strengthen Australia’s democratic system of
government and build upon our system of checks and balances.

e This model preserves parliamentary supremacy. It would be a positive
action taken by Parliament to express its view on how human rights should
be protected, and to create the system it believes would achieve that
purpose.

¢ This model provides a clear statement to all people in Australia, and
around the world, that Australia intends to live up to its international human
rights commitments.

e There is precedent for this model in New Zealand, the UK, Victoria and the
ACT, and the Consultation Committees in WA and Tasmania have both
supported this model.
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(b) The main features of the Human Rights Act proposed by the Commission
243. The Human Rights Act model proposed by the Commission would:

e protect all people within Australia’s territory and all people subject to
Australia’s jurisdiction

e protect rights recognised in international human rights treaties to which
Australia is a party

e allow rights to be limited and balanced (with the exception of absolute
rights) in accordance with strict criteria

¢ require the government to consider human rights at the early stages of the
development of law and policy

e require parliamentary scrutiny of new legislation to ensure that it is
compatible with human rights

e require legislation to be interpreted consistently with human rights

e require Parliament to be notified, and to publicly respond, if a law is found
to be inconsistent with human rights

* require public authorities to act in a way that is compatible with human
rights and to give proper consideration to human rights in decision-making

e provide for an effective remedy when a public authority breaches human
rights.

244. The following sections describe each of these features in more detail and
explain why they are important for the creation of a strong human rights culture
in the Australian Government and the Australian community.

20.3 A Human Rights Act should protect everyone in Australia,
without discrimination

245. Since human rights apply to all people without discrimination, it is important to
enact a Human Rights Act that protects all people in Australia’s territory and all
people subject to Australia’s jurisdiction without discrimination.

246. A Human Rights Act would ideally create a uniform system of human rights
protection across Australia. However, Australia’s federal structure may
constrain the achievement of this goal.

(a) A Human Rights Act should protect every person in Australia’s territory and
jurisdiction

247. The Commission is aware of the concern that a Human Rights Act could have
the effect of granting extra rights to ‘minorities’ at the expense of the ‘majority’.

248. This is why it is important to reinforce that a Human Rights Act should protect all
people within Australia’s territory and all people subject to Australia’s jurisdiction
without discrimination.'
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Overwhelmingly, a Human Rights Act will benefit ordinary people, in their
everyday interaction with government, by creating a more transparent and
accountable decision-making system. While some individuals and groups may
make more use of the legislation than others, this would be because those
individuals and groups are in greater need of human rights protection than
others — take, for example, Indigenous peoples who suffer more disadvantage
than many other groups in Australia.

A Human Rights Act should protect individuals and groups, depending on the
nature of the rights included.®

A Human Rights Act should also protect the rights of citizens and non-citizens.
However it would need to recognise that some rights, such as the right to vote,
apply only to citizens."*

A Human Rights Act should not confer human rights on corporations.

Ideally, Australia should have uniform protection of human rights

Under international human rights law, the federal government has ultimate
responsibility for ensuring that human rights protections extend throughout the
country.'®®

Ideally, human rights should be consistently protected by all federal, state and
territory governments in Australia.

As illustrated by the different discrimination laws in Australia (see section 21), it
is very difficult for people to understand what their rights are and how they are
protected if they are protected in different ways by the federal, state and
territory governments. Further, many of the human rights issues that touch
people’s everyday lives are affected by state and territory laws and policy.

However, there are practical and political difficulties to achieving uniform human
rights protection across Australia.

It is constitutionally possible for a national Human Rights Act to bind the states
to some extent.

Pursuant to the external affairs power,' federal Parliament could introduce a
national system of human rights protection that binds federal, state and territory
governments. It is also constitutionally possible that a national Human Rights
Act may render inconsistent state laws inoperative.'’

However, it might not be possible to extend all elements of a national Human
Rights Act to the states, as the Australian Government does not have the power
to make laws that would undermine the capacity of the states to function.'®

Recognising this limitation, the federal government could introduce a Human
Rights Act that binds the states to the extent constitutionally possible. The
Australian Government could then encourage the states to enact their own
legislation in relation to the outstanding elements (for example, those provisions
about parliamentary processes).
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261. An alternative approach would be to limit the operation of a national Human
Rights Act to federal laws and public authorities and encourage the states and
territories to enter into co-operative arrangements to implement Human Rights
Acts throughout Australia.

262. There is some prospect of success with this approach. The ACT and Victoria
have already introduced specific laws to protect human rights. Western
Australia and Tasmania have conducted inquiries into human rights protections
which recommended that these states introduce human rights acts.'*

263. In the meantime, if a national Human Rights Act does in fact apply only to
federal laws and public authorities, it should clearly express an intention to
operate alongside state and territory human rights legislation. A similar
approach is taken in federal discrimination laws to preserve the operation of
state and territory anti-discrimination laws.**

264. As the Commission’s expertise lies in the federal jurisdiction, this submission
focuses on the potential beneficial impact of a national Human Rights Act upon
federal laws and policies, and the actions of federal public authorities. However,
the Commission recommends that the Consultation Committee explore all
options for uniform human rights protection across Australia.

Recommendation 3: A Human Rights Act should protect the human rights of all
people within Australia’s territory and all people subject to Australia’s jurisdiction.

Recommendation 4: The Australian Government should engage with the states and
territories with the objective of creating a uniform system of human rights protection
across Australia.

20.4 A Human Rights Act should have a principled and inclusive
preamble

265. While it may have limited legal significance, the preamble to a Human Rights
Act could send a strong symbolic message to the Australian community about
the importance of human rights.

266. A preamble to a Human Rights Act could articulate, in plain and simple
language, the importance of human rights for an inclusive, cohesive and
democratic society. It could set out the fundamental principles and values that
underpin the Act. And it could affirm that all people in Australia are entitled to
enjoy human rights, without discrimination.

267. A preamble should also specifically recognise the unique status of Indigenous
peoples as first peoples and acknowledge their human rights.*"

268. By recognising Indigenous peoples in the preamble to a Human Rights Act, the
Australian Government would demonstrate a clear commitment to protecting
their human rights. This is appropriate given the significant and sustained
breaches of human rights that Indigenous peoples face.
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269. A preamble should also highlight that it is the responsibility of government to
protect, respect and promote human rights, and the responsibility of every
person in Australia to respect the human rights of others.?*

Recommendation 5: A Human Rights Act should include a preamble that:

e specifically recognises the human rights of Indigenous peoples

¢ highlights that it is the responsibility of government to protect, respect and
promote human rights, and the responsibility of every person in Australia to
respect the human rights of others.

20.5 A Human Rights Act should protect civil, political, economic,
social and cultural rights

270. Since human rights are universal, indivisible and interdependent, it is important
for a Human Rights Act to protect all of the fundamental human rights in the
human rights treaties which bind Australia.

271. In particular, and at a minimum, a Human Rights Act should explicitly recognise
and protect the civil, political, economic, social and cultural rights in the ICCPR
and ICESCR.

272. To take advantage of developments in international human rights law and
ensure the protection of vulnerable groups, a Human Rights Act should include
a mechanism to permit the use of more specific treaties and declarations to
interpret and apply the basic civil, political, economic, social and cultural rights
to those groups. This would include the treaties and declarations focussing on
women, children, people with disability, different racial groups and Indigenous
peoples.

273. Further, vulnerable groups (including Indigenous peoples) should be explicitly
consulted in the drafting of a Human Rights Act.

274. Irrespective of which rights are explicitly mentioned in a Human Rights Act, it
should be made very clear that those rights are not exhaustive.

275. Further, the legislation should require periodic review of a Human Rights Act,
including review of whether the rights set out in the Act should be expanded.
This would make sure that the document stays current and relevant to the
community’s needs (see section 20.14).

(a) A Human Rights Act should include economic, social and cultural rights

276. The Commission believes that a national Human Rights Act should explicitly
include economic, social and cultural rights, despite the fact that human rights
legislation in many other jurisdictions predominately protects civil and political
rights.

277. There are several reasons for this view.
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First, human rights are universal, interdependent and indivisible. This means
that the full enjoyment of civil and political rights may be hampered if economic,
social and cultural rights are not also protected (see section 5.3).

Secondly, some of the most pressing human rights concerns facing people in
Australia involve economic, social and cultural rights. If economic, social and
cultural rights were included in a Human Rights Act, those concerns could be
better addressed.

Thirdly, the omission of economic, social and cultural rights from a Human
Rights Act would reinforce a commonly-held misconception that these rights are
somehow less important than civil and political rights. Including those rights in a
Human Rights Act would help guide and educate decision-makers on the
significance of these rights to the lives of people in Australia.

Finally, the independent human rights consultation committees in the ACT,
Tasmania and Western Australia all recommended that at least some
economic, social and cultural rights be included in state level human rights
acts.”® The UK Human Rights Act includes the right to education, and the UK
Joint Committee on Human Rights has suggested that further economic, social
and cultural rights should also be protected.?*

Economic, social and cultural rights should be explicitly set out in a Human
Rights Act

Some people argue that it is possible to protect economic, social and cultural
rights without explicitly listing them in a Human Rights Act. This is because they
can be protected indirectly through the interpretation of civil and political rights.

For example, civil and political rights such as the right to equality and the right
to life, liberty and security of the person have been used in Canada to protect
key economic, social and cultural rights. This includes the right to the highest
attainable standard of physical and mental health,** and the right to adequate
housing.?®

However, the Commission believes that economic, social and cultural rights
should be explicitly set out in a national Human Rights Act. The Commission
shares the concern of the Western Australian Human Rights Act Consultation
Committee that an indirect approach to protecting economic, social and cultural
rights ‘would, at best, result in ad hoc and limited protection for some of these
rights’.?”’

The WA Committee further stated that it is ‘undesirable that the protection of

ESC rights should depend upon the occurrence of a breach of a civil and
political right in a context which also involves the enjoyment of an ESC right’.?®
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Courts would not obtain power to make decisions about policy or resource
allocation

Some people are concerned that explicit protection of economic, social and
cultural rights in a Human Rights Act might transfer power over resource
allocation and policy-making from Parliament to the courts.

The Commission believes that a Human Rights Act can be drafted to ensure
that courts take the principle of ‘progressive realisation’ into account when
making decisions in relation to economic, social and cultural rights.

For example, the South African Constitution explicitly protects economic, social
and cultural rights. In South Africa, the government is obliged to ‘take
reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation’ of the rights to health care services,
sufficient food and water, social security and adequate housing.?®

In considering these rights, South African courts do not make policy. Instead,
the role of the courts is limited to assessing whether the measures taken by the
government are reasonable. The courts:

will not enquire whether other more desirable or favourable measures could have
been adopted, or whether public money could have been better spent. ... ltis
necessary to recognise that a wide range of possible measures could be adopted by
the state to meet its obligations. Many of these would meet the requirement of
reasonableness.?’°

A Human Rights Act could be similarly drafted to avoid requiring courts to make
judgments that should properly be left to government. In particular, the principle
of ‘progressive realisation’ should be a relevant factor when assessing the
reasonableness of limitations upon economic, social and cultural rights. (For
further discussion on a ‘reasonable limits’ provision in a Human Rights Act, see
section 20.6 below.)

Further, it may be that different enforcement mechanisms are appropriate for
civil and political rights on the one hand, and economic, social and cultural
rights on the other. (See section 20.12 below.) However, this does not mean
that economic, social and cultural rights are incapable of enforcement or that
they should be excluded from a Human Rights Act.

In any event, under the Human Rights Act model proposed by the Commission,
federal Parliament would always have the final say with respect to resource
allocation (regardless of the nature of the right at stake).

A Human Rights Act could initially set out core economic, social and cultural
rights

In the event that the Consultation Committee is unsure about whether to
recommend inclusion of all economic, social and cultural rights in a Human
Rights Act, the Commission recommends against an ‘all or nothing approach’.
In those circumstances, the Commission encourages the Consultation
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Committee to consider a minimum core of economic, social and cultural rights
for inclusion in a Human Rights Act.

For example, the UK Joint Committee on Human Rights recommended that a
UK Bill of Rights should contain rights to health, education, housing and an
adequate standard of living. Inclusion of these core rights was recommended
because they ‘touch the substance of people’s everyday lives’.?"' The Joint
Committee further considered that this list should be reviewed after a period to
determine if further economic, social and cultural rights should be added.

In terms of which rights to include in a Human Rights Act, the Commission is
confident that people in Australia will tell the Consultation Committee about the
rights that ‘touch the substance’ of their everyday lives. In the Commission’s
experience, this includes fundamental economic, social and cultural rights such
as the right to an adequate standard of living, education, housing and health. At
the very least, such core economic, social and cultural rights should be included
in a Human Rights Act.

If only a limited number of economic, social and cultural rights are protected
initially, a Human Rights Act should be reviewed periodically to assess of
whether further rights should be included (see section 20.14).

A Human Rights Act should include mechanisms to incorporate the rights of
specific groups in Australia

As a statement of rights that all people in Australia are entitled to enjoy, a
Human Rights Act might initially include human rights sourced in the ICCPR
and ICESCR. These rights are typically expressed in general language,
applying to everyone.*'

Australia has also committed to international treaties and declarations which
protect the rights of women, children, people with disability, people of different
races and Indigenous peoples.*'®

These specific instruments often articulate the way in which general human
rights apply to people whose human rights are most at risk. They build upon the
general rights set out in the ICCPR and the ICESCR. For example, the CEDAW
builds upon the right to equality and non-discrimination as it applies to women
and the circumstances they face.

The Commission understands the concern that specific issues affecting certain
groups could be overlooked if a Human Rights Act does not include rights as
expressed in these instruments.

One way of addressing this is to expressly permit courts and decision-makers to
consider international law, including human rights materials that elaborate the
rights of specific groups of people, when interpreting the general civil, political,
economic, social and cultural rights set out in the Human Rights Act.?™*

A Human Rights Act need not attempt to exhaustively list which materials the
courts and decision-makers can consider. It could, however, draw attention to

47



Australian Human Rights Commission
Submission to the National Human Rights Consultation — June 2009

human rights instruments that are of particular importance to people in
Australia.

303. This should include:

¢ international human rights treaties to which Australia is a party

¢ international human rights declarations that Australia supports, such as the
Declaration on the Rights of Indigenous Peoples

e general comments and views of the UN treaty bodies
¢ judgments of domestic, foreign and international courts and tribunals
e customary international law.?'®

304. This would help ensure that the development of Australian law reflects

international human rights law. It would also encourage courts and decision-
makers to interpret and apply the general human rights set out in a Human
Rights Act in a way that responds to the circumstances of certain vulnerable
groups.

305. For example, Indigenous peoples would particularly benefit from a Human

(i

Rights Act that includes general rights of equality before the law, non-
discrimination, economic, social and cultural rights and the right to self-
determination. In applying general human rights to Indigenous peoples, courts
and decision-makers should be guided by the ‘minimum standards’ affirmed by
the Declaration on the Rights of Indigenous Peoples and the protections against
racial discrimination contained in the CERD.

Marginalised groups should be consulted in drafting a Human Rights Act

306. The Commission recommends that special effort should be made to ensure that

Indigenous peoples, and members of other marginalised groups, are full and
effective participants in the development of a Human Rights Act. This would
provide an opportunity for people from vulnerable groups to articulate whether
specific protections should be included in a Human Rights Act, or whether they
are satisfied that general protections are sufficient to protect their rights.*'®

307. If a Human Rights Act initially only includes rights expressed in general terms, a

(©

periodic review should include consideration of whether further, specific
protections for certain groups are necessary (see section 20.14).

The human rights set out in a Human Rights Act should not be exhaustive

308. The Commission understands the concern that setting out rights in a Human

Rights Act could cause rights to be limited. However, a Human Rights Act could
be amended by federal Parliament if necessary. For instance, if Australia
committed to the protection of new rights, these could readily be incorporated
into a Human Rights Act.
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309. Further, a Human Rights Act should not be exhaustive of the rights that people
may have under domestic or international law. For example, the Victorian
Charter provides:

A right or freedom not included in this Charter that arises or is recognised under any
other law (including international law, the common law, the Constitution of the
Commonwealth and a law of the Commonwealth) must not be taken to be abrogated
or limited only because the right or freedom is not included in this Charter or is only
partly included.?"’

310. A similar provision should be included in a national Human Rights Act.

Recommendation 6: A Human Rights Act should protect civil, political, economic,
social and cultural rights.

Recommendation 7: A Human Rights Act should contain an interpretive provision
that expressly permits courts and other decision-makers to consider international and
comparative legal materials when applying the Human Rights Act.

Recommendation 8: Marginalised groups, including Indigenous peoples, should be
specifically consulted in the development of a Human Rights Act.

Recommendation 9: The human rights set out in a Human Rights Act should not be
exhaustive.

20.6 A Human Rights Act should allow justifiable limitations on
rights

311. Most human rights are not absolute and circumstances may require that
different rights be balanced. For example, it may be necessary to balance the
right to freedom of expression with the right to privacy. In extraordinary
circumstances, it may also be permissible to suspend or restrict certain rights.

312. A Human Rights Act should therefore provide clear guidance as to what rights
can be limited, when and how.

(a) A Human Rights Act should include strict criteria and processes for limiting
rights

313. A Human Rights Act should set out strict criteria for the limitation of human
rights, taking into account factors such as the nature of the right and
considerations of reasonableness and proportionality.

314. A Human Rights Act should also require Parliament to publicly explain how any
limitations it intends to impose upon human rights can be justified in a free and
democratic society. (See section 20.8.)

315. The Victorian and ACT models provide a useful starting point for developing a
‘reasonable limits’ provision in a national Human Rights Act.

316. Section 7(2) of the Victorian Charter provides that:
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A human right may be subject under law only to such reasonable limits as can be
demonstrably justified in a free and democratic society based on human dignity,
equality and freedom, and taking into account all relevant factors including —

(a) the nature of the right; and

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and

(e) any less restrictive means reasonably available to achieve the purpose that
the limitation seeks to achieve.

317. Section 28 of the ACT Human Rights Act contains a similar reasonable limits
provision.?'® Both the ACT and Victorian Acts also subject certain rights to
specific internal limitations.?"

318. According to the recent Victorian decision in Kracke, the requirement that any
limitation upon a human right be both ‘reasonable’ and ‘demonstrably justified’
imposes a ‘stringent standard of justification’ on the government.®

(b) A Human Rights Act should distinguish between rights that can and cannot
be limited

319. A Human Rights Act should distinguish between rights that can be limited and
rights that are absolute under international law.

320. International human rights treaties include certain rights with internal limitations.
For example, article 19 of the ICCPR protects the right to freedom of
expression. However, this right:

carries with it special duties and responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public),
or of public health or morals.?'

321. Other human rights are so fundamental that they should never be suspended or
‘derogated’ from, even in times of public emergency which threaten the life of
the nation. For example, the ICCPR provides that the following rights are ‘non-
derogable’:?*

e the right to life
e freedom of thought, conscience and religion

e freedom from torture or cruel, inhuman or degrading treatment or
punishment

e right to recognition everywhere as a person before the law
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e the prohibition on the retrospective operation of criminal laws

e the right not to be imprisoned merely on the ground of inability to fulfil a
contractual obligation

e the right not to be held in slavery or servitude.

Some of those ‘non-derogable’ rights have internal limitations.?® For example,
article 18(3) of the ICCPR provides:

[flreedom to manifest one's religion or beliefs may be subject only to such limitations
as are prescribed by law and are necessary to protect public safety, order, health, or
morals or the fundamental rights and freedoms of others.

However, there are other rights which can never be limited, qualified or
derogated from. This includes the prohibition on torture, which is regarded as an
‘absolute’ right.

A Human Rights Act could specifically exempt absolute rights from the
operation of a reasonable limits provision. This would clearly signal to decision-
makers that some rights are so fundamental that they should never be limited.

Alternatively, a Human Rights Act could rely upon judicial interpretation of the
reasonable limits provision, with the expectation that the provision would not
apply to rights that are absolute under international law.?** However, this second
approach would not explicitly recognise the special nature of absolute rights. It
would also suggest that absolute rights may be limited, rather than recognising
that certain rights are non-negotiable.?*

Applying a reasonable limits clause

Applying a ‘reasonable limits’ clause would not be a novel role for Australian
courts, which already assess the limitations placed on rights in specific
contexts.?*® This is also a role undertaken by courts in other jurisdictions.?*’

Further, Australian courts already apply a proportionality analysis in relation to
the constitutionally implied ‘freedom of political communication’ and the
guarantee that inter-state trade and commerce shall be absolutely free.?®

Finally, it is important to remember that courts would be required to interpret
legislation in a way that is consistent with the purpose of the legislation, and that
courts would not be able to invalidate laws under a Human Rights Act.

Recommendation 10: A Human Rights Act should include a ‘reasonable limits’
provision. Human rights protected by a Human Rights Act should only be subject to
such reasonable limits, prescribed by law, as can be demonstrably justified in a free
and democratic society. Absolute rights should be exempt from the operation of this
provision.
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20.7 A Human Rights Act should ensure human rights are

329.
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considered when law and policy is developed

The Commission believes that many human rights problems could be avoided if
human rights were actively considered in the earliest stages of law- and policy-
making. In other words, human rights breaches may not occur if policy and law
makers were required to consider the potential human rights impact of policies
and laws before they finalised them.

The Commission therefore recommends that a Human Rights Act should
require that any policy submission put to federal Cabinet (including proposals
for new laws, amendments and policies) should be accompanied by a human
rights impact statement.

A human rights impact statement should include an assessment of whether a
proposed law or policy is consistent with the human rights set out in the Human
Rights Act. It should also draw Cabinet’s attention to any proposed limitations
on rights and justify those limitations in accordance with any reasonable limits
provision in the Human Rights Act.

Through these human rights impact statements, Cabinet would be alerted to the
potential human rights impact of proposed laws and policies and would be in a
better position to consider human rights in its deliberations.

The Australian Government should also set out these procedures in the Cabinet
Handbook to provide clear direction to ministers and departments.

Further, the Commonwealth Legislation Handbook should explicitly require
ministers and their departments to consider the human rights set out in the
Human Rights Act when developing new laws.?*

Example: How could a Human Rights Act make a difference?

If human rights were taken into account during the development of the Northern
Territory Emergency Response, the government may have implemented measures to
protect women and children that did not discriminate on the basis of race. The
government may have respected the right of Indigenous peoples to participate in
decision-making in matters that affect their rights. This could have led to a partnership
approach to policy development.

Recommendation 11: Any policy submission put to federal Cabinet (including
proposals for new laws, amendments and policies) should be accompanied by a
human rights impact statement.

20.8 A Human Rights Act should ensure human rights are

336.

considered before new laws are passed

Sometimes, especially in times of perceived emergency or when acting under
significant time pressure, Parliament disregards or fails to fully consider the
human rights implications of new laws. This can result in the passing of laws
that have serious human rights implications — for example counter-terrorism
laws.
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337. A Human Rights Act could help prevent human rights breaches by ensuring that
the human rights implications of new laws are openly and transparently
assessed and debated, in an informed manner, before the laws are enacted.

338. Pre-legislative human rights scrutiny should require Members of Parliament to
consider how legislation may affect human rights before the proposed
legislation is put to a vote. The human rights implications of any proposed
measure should be clearly identified. They could then be debated openly in
Parliament. And in the event that the executive or Parliament was intending to
limit the enjoyment of any human rights, this should be explicitly identified and
publicly justified and debated.

339. Pre-legislative scrutiny would also ensure that courts are better informed of
legislative intent.

340. Thus, pre-legislative scrutiny processes could increase accountability and
transparency — the public would be put on notice when their elected
representatives were considering measures that would limit human rights.

341. Pre-legislative scrutiny would also mean that all Members of Parliament,
including ministers, would have to become familiar with the potential impact of
new laws and policies on human rights. It would help create an awareness of,
and a culture of respect for, human rights within Parliament and across
government departments.

342. In the Commission’s view, a Human Rights Act should include the following pre-
legislative processes:

e every bill introduced into Parliament should be accompanied by a
statement of human rights compatibility

e every bill should be scrutinised by a specialist parliamentary Human Rights
Committee

¢ inthe event that a bill bypasses those processes, the law should be
automatically reviewed after a fixed period of time.
343. Example: How could a Human Rights Act make a difference?

If a Human Rights Act had been in place in the past, with stronger pre-legislative
scrutiny processes, Parliament would have openly debated whether:

e alaw requiring the mandatory detention of all ‘unlawful non-citizens’ could be
justified

e alaw permitting the indefinite detention of children and young people in
immigration detention could be justified

e changes to workplace relations, taxation or social security laws adequately
took into account the particular needs of women

e counter-terrorism laws allowing detention without charge impacted
inappropriately on the right to liberty and freedom from arbitrary detention.
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A Human Rights Act would have required Parliament to justify any limitations to
human rights imposed by such legislation, and publicly explain why such limitations
were reasonable. This would have stirred active debate in Parliament and the media.

A statement of human rights compatibility should accompany bills and
regulations

A Human Rights Act could require the relevant minister or Member of
Parliament (in the case of a private member’s bill) to prepare a human rights
compatibility statement for each new bill. This statement would accompany the
bill when it was introduced into Parliament.

The Legislative Instruments Act 2003 (Cth) could also require that a human
rights compatibility statement accompany any new or amended regulation
tabled in Parliament.

The Member of Parliament who introduced the bill or regulation into Parliament
should be required to explain whether or not it is compatible with human rights.
The human rights compatibility statement should address, amongst other
things, any limitations on human rights that the proposed legislation or
regulation would impose. And if there were such limitations, they should be
justified in accordance with the reasonable limits provision in the Human Rights
Act.

Example: How could a Human Rights Act make a difference?

The requirement to table a statement of compatibility in Parliament could ensure that
human rights considerations are an integral part of the law-making process. For
example, the Victorian Privacy Commissioner has stated that:

The [Victorian] Charter’s presence and the requirement for a statement of
compatibility places a spotlight on privacy and encourages the public sector,
when developing and amending legislation, to turn its mind to broader privacy
rights as well as information privacy protected by the IPA [the Information
Privacy Act 2000]. This in turn encourages the sector to consult with [the Office
of the Victorian Privacy Commissioner] on privacy impacts at an earlier phase in
the legislative process.?*

A parliamentary Human Rights Committee should examine the human rights
implications of all bills

Currently, the parliamentary committee system is one of the most important
mechanisms for the scrutiny of legislation in Australia. As discussed above in
section 20.8, there is no parliamentary committee that is specifically charged
with considering the human rights implications of new laws.

A Human Rights Act could require a parliamentary committee to examine new
legislation, and provide advice to Parliament on any human rights implications.
This would reduce the likelihood of the introduction of laws that breach human
rights standards.
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The Committee should be permanent and dedicated to conducting human rights
scrutiny. This would produce a better result than simply expanding the role of
existing legislative scrutiny committees, because it would enable the Committee
to build special expertise in analysing human rights issues.

The pre-legislative scrutiny conducted by the Committee should be a public
process, further increasing the transparency of public decision-making. The
Committee’s scrutiny process could also involve engagement with the public
and civil society, improving the ability of people in Australia to become involved
in democratic processes.

Experience in the UK and Victoria has shown that human rights committees
have had an important impact on parliamentary debate. In the UK, it has been
suggested that parliamentary debate on human rights issues is more informed
and sophisticated as a result of the work of the Joint Committee on Human
Rights.*' In Victoria, the pre-legislative scrutiny process has resulted in
meaningful exchanges been ministers and the Scrutiny of Acts and Regulations
Committee.*?

A parliamentary Human Rights Committee should have broad functions

The parliamentary Human Rights Committee should consider each bill
introduced into Parliament and inquire into whether the bill is consistent with the
Human Rights Act.

A Human Rights Act would guide the parliamentary committee on the rights that
it should consider when conducting these functions. It would also provide
guidance on how to assess whether a limitation upon a right could be justified.

The Committee should report its findings to Parliament before Parliament is due
to vote on the bill in question.

The parliamentary Human Rights Committee could also inquire into any
questions referred to it by Parliament.

A parliamentary Human Rights Committee could adopt broad terms of reference
similar to those used in the UK, which enable the UK Committee to consider
‘matters relating to human rights in the United Kingdom (but excluding
consideration of individual cases)’.*® The UK Committee undertakes a wide
range of other functions including:

e examining existing laws on an ad hoc basis

e examining pre-legislative documents (for example, Green Papers)
e monitoring implementation of the human rights legislation

e monitoring the work of human rights commissions

¢ monitoring the government’s human rights policy.**
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A parliamentary Human Rights Committee should be adequately resourced

The Committee should be provided with adequate resources and time to be
able to properly assess the human rights implications of proposed legislation.
The Commission acknowledges that the demands and complexities of
legislative programs can be difficult to manage. However, it is important that
every effort be made to ensure that all aspects of pre-legislative scrutiny are
conducted appropriately.

Other elements of a Human Rights Act would complement the work of a
parliamentary Human Rights Committee

The Commission acknowledges the view that human rights protections in
Australia could be improved by strengthening parliamentary committees,
without a Human Rights Act.**

However, the Commission believes that parliamentary committees alone cannot
ensure comprehensive human rights protection.?*

A Human Rights Act would provide guidance to the parliamentary committee as
to what rights it should consider, and a framework for assessing proposed
limitations upon rights.

Further, improving the way human rights are considered in the legislative
process is only one of many reforms required to develop a culture of respect for
human rights in government. All levels of government, including government
agencies and other public authorities, need to consider human rights in
decision-making. A Human Rights Act is a comprehensive way of ensuring that
this occurs.

Parliament should review legislation within a specified time if the pre-
legislative scrutiny process is bypassed

There may be instances where a bill must be expedited through Parliament,
giving insufficient time for full pre-legislative scrutiny. This should not affect the
validity, operation or enforcement of the legislation.

However, if Parliament enacts legislation without following the pre-legislative
scrutiny process, a Human Rights Act should require Parliament to review that
legislation after a fixed period of operation (for example, two years). This would
encourage public debate on the impacts of that legislation upon human rights.

Recommendation 12: Each bill and regulation introduced into the federal Parliament
should be accompanied by a human rights compatibility statement.

Recommendation 13: A parliamentary Human Rights Committee should be
established to review the compatibility of each bill with the human rights set out in the
Human Rights Act.

Recommendation 14: Parliament should be required to review legislation within a
specified time if the pre-legislative scrutiny process is bypassed.

56



Australian Human Rights Commission
Submission to the National Human Rights Consultation — June 2009

20.9 A Human Rights Act should ensure that courts and public
authorities consider human rights when interpreting and
applying laws

365. In the Commission’s view, it is important that public authorities consider how
their actions and decisions might impact on a person’s human rights. It is also
appropriate that courts interpret laws consistently with human rights, provided
the purpose of Parliament in enacting legislation is respected.

(a) Public authorities and courts should interpret laws consistently with human
rights

366. A Human Rights Act could require courts and public authorities to interpret
federal legislation consistently with the rights protected by the Human Rights
Act.®

367. The purpose of a provision of this kind would be to make sure that human rights
are considered in decision-making at all levels of government so that human
rights breaches are avoided to the maximum extent possible.

368. A Human Rights Act which included such an interpretive provision would ‘bring
human rights immediately to the mind of everybody involved in statutory
interpretation, whether they be a judicial officer, government official or legal
practitioner’.?*®

369. A human rights interpretive provision would clarify and strengthen the
established common law presumption that Parliament does not intend to
abrogate fundamental rights and freedoms in the absence of a clear intention to
the contrary.®

370. This principle of interpretation means that Parliament:

must squarely confront what it is doing and accept the political cost. Fundamental
rights cannot be overridden by general or ambiguous words. This is because there is
too great a risk that the full implications of their unqualified meaning may have
passed unnoticed in the democratic process. In the absence of express language or
necessary implication to the contrary, the courts therefore presume that even the
most general words were intended to be subject to the basic rights of the individual.**°
371. A Human Rights Act would strengthen the presumption by supplementing
common law fundamental freedoms with a specific list of rights that reflects
Australia’s international human rights obligations.?"'

372. Possible models for a human rights interpretive provision can be found in the
ACT Human Rights Act, Victorian Charter, NZ Bill of Rights Act and the UK
Human Rights Act.?* There is growing body of jurisprudence about how these
principles should be applied.?*

373. As is the case in other jurisdictions, the interpretive provision should apply to

both legislation and regulations,** regardless of whether they were introduced
before or after the introduction of the Human Rights Act.?*
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The purpose of Parliament must be respected

A human rights interpretive provision would build upon what Australian courts
already do — interpret and apply laws enacted by Parliament. As Chief Justice
Spigelman has observed, significant areas of the law are now governed entirely
by statute. As such, ‘the law of statutory interpretation has become the most
important single aspect of legal practice’.?*

However, the Commission acknowledges the concern that a Human Rights Act
may give judges a licence to rewrite legislation and therefore trespass on
parliamentary supremacy.?’

To address this concern, a Human Rights Act should provide that legislation
may only be interpreted consistently with human rights, if that meaning is also
consistent with the purpose of the legislation.?*® The pre-legislative scrutiny
processes proposed by the Commission would result in courts being better
informed about the actual legislative intent.

An interpretive provision would ensure that courts do not cross the line between
legitimate judicial interpretation and improper judicial law-making.*** It would
preserve the separation of powers and ensure that courts do not tread onto the
territory of legislators.

Eminent constitutional and human rights lawyers have confirmed that there is
no constitutional impediment to introducing such a provision in a national
Human Rights Act.**°

This type of provision would not limit Parliament’s power to make laws,
including laws that breach human rights. However, it would require Parliament
to be explicit about its intention to pass a law that is inconsistent with human
rights.

Similarly, if Parliament objected to the way legislation had been interpreted by a
court, Parliament could introduce amendments clarifying the operation of the
law.

In either case, the introduction of a new law or amendments which deliberately
limit the enjoyment of human rights would engage the pre-legislative scrutiny
process described in section 20.8. Parliament would be required to justify a
decision to enact legislative amendments which were inconsistent with human
rights. However, parliamentary supremacy would be preserved.

Combined with the pre-legislative scrutiny process, the requirement that
Parliament clearly identify its legislative purpose would ensure that the public is
better informed about the actions of its elected representatives.

Example: How could a Human Rights Act make a difference?
The interpretive provision in a Human Rights Act may have made a difference to Mr
Al-Kateb’s case (see section 11.2). A Human Rights Act would have required the

High Court to explore if there was a possibility that the Migration Act could be
interpreted consistently with the purpose of the mandatory detention provisions and
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the human rights of Mr Al-Kateb. The decision of the minority in Al-Kateb indicates
that it was possible to do s0.?"

Recommendation 15: All federal legislation should be interpreted in a way that is
consistent with the rights identified in the Human Rights Act, so far as it is possible to
do so consistently with the purpose of that legislation.

Recommendation 16: The obligation to interpret laws consistently with human rights
should apply to everybody interpreting and applying federal legislation, including
courts and public authorities.

20.10 A Human Rights Act should ensure that Parliament is notified
when laws are inconsistent with human rights

384. Under the Human Rights Act model supported by the Commission, courts would
not have the power to invalidate laws that are inconsistent with human rights.

385. However, this does raise the question of what should happen if a court finds it
impossible to interpret a law consistently with human rights.

386. Where a statutory provision is inconsistent with a Human Rights Act, it should
continue to operate. This would ensure that parliamentary supremacy is
respected.

387. However, in the Commission’s view there should be some kind of process to
notify Parliament about the existence of a law that cannot be interpreted in a
way that is consistent with human rights.

388. The Commission believes that a notification process would encourage the
government to take responsibility for laws that breach human rights, and to look
for ways to achieve its policy objectives without breaching human rights.

389. If a Human Rights Act included a notification process, it would give Parliament
an opportunity to reconsider the legislation in question and to amend it to
ensure that it is consistent with human rights. Or, alternatively, Parliament could
choose to leave the legislation as it is.

390. Most importantly, no matter what Parliament decided to do about the law, there
would be greater transparency and accountability. Parliament would be required
to publicly explain its decision. Parliament would ultimately be accountable to
the Australian public for maintaining legislation that is inconsistent with human
rights.

(a) The UK, Victoria and the ACT use ‘declarations of compatibility’

391. In the UK, Victoria and the ACT, courts can issue a ‘declaration of
incompatibility’ if they are unable to interpret legislation in a way that is
compatible with human rights.?* This declaration is brought to the attention of
Parliament.
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A declaration of incompatibility does not affect the ‘validity, operation or
enforcement’ of the provision that is the subject of the declaration.*® However,
in Victoria the minister responsible, and in the ACT the Attorney-General, is
required to respond to a declaration of incompatibility within six months.** A
failure to comply with this timetable does not affect the validity of the legislation.

So far, no declarations of incompatibility have been made in Victoria or the
ACT.

Seventeen declarations of incompatibility have been made in the UK.** In all 17
cases, Parliament has taken legislative action to ensure the laws in question
comply with human rights.**

A Human Rights Act could use an alternative notification process

Some people have raised doubts about the constitutional validity of a
‘declaration of incompatibility’ in the federal context. In particular, former High
Court Justice the Hon Michael McHugh has raised the following questions:

¢ Does the question of whether a law is consistent with the Human Rights
Act raise a ‘matter’ within the meaning of Ch Ill of the Constitution?

e |Isissuing a declaration of incompatibility an exercise of federal judicial
power? 7

These questions warrant careful consideration in the design of a Human Rights
Act. However, such constitutional concerns could be addressed if courts were
taken out of the notification process.

A roundtable of Australia’s leading constitutional and human rights lawyers,
including the Hon Michael McHugh and the former Chief Justice of the High
Court, Sir Anthony Mason, suggested that one option could be to give an
independent body such as the Australian Human Rights Commission a role in
the notification process.

For example, if a court is unable to interpret legislation consistently with the
rights set out in a Human Rights Act, the Commission could notify the Attorney-
General of this finding.

If the Commission were to be given this role, it would not be empowered to
reopen or re-examine the case. Nor would it be empowered to affect the validity
or ongoing operation of the legislation in question in any way. The Commission
could simply draw the Attorney-General’s attention to the fact that a court had
not been able to interpret legislation consistently with human rights.

The Commission could be empowered to do this of its own motion or at the
request of a party to the proceeding.

The Attorney-General could be required to table the notification in federal

Parliament and the government could be required to respond to the notification
within a defined period (for example, six months).
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(c) Subordinate legislation could be invalidated by courts

402. Subordinate legislation is made by the executive, not Parliament, and does not
attract the same level of parliamentary scrutiny as primary legislation. For this
reason, ‘[tlhere is no threat to parliamentary sovereignty in the judiciary
invalidating delegated legislation that the primary legislator has not
authorised’.**®

403. Therefore, the Commission recommends that federal courts be empowered to
invalidate subordinate legislation which is inconsistent with the rights protected
by a Human Rights Act, unless the primary Act expressly authorises the making
of subordinate legislation that is inconsistent with human rights.

Recommendation 17: If a federal court found that it could not interpret a federal law
in a way that was consistent with the rights identified in the Human Rights Act, a
statutory process should apply to bring this finding to the attention of federal
Parliament and require a government response.

Recommendation 18: A Human Rights Act should give courts the power to
invalidate subordinate legislation.

20.11 A Human Rights Act should require public authorities to
respect human rights

404. Public authorities such as Centrelink and Medicare make many of the day-to-
day government decisions which impact on the lives of people in Australia. A
Human Rights Act could help ensure that public authorities respect human
rights when making those decisions.

405. The Commission believes that imposing obligations on public authorities to
consider and respect human rights would have a strong and positive impact.
Public authorities would become more conscious of the impact their decisions
have on the rights of individuals and the need to respect those rights. This
greater awareness and understanding could prevent many human rights
breaches from occurring.

406. Experience in the UK has shown that ‘[hjuman rights principles can help
decision-makers and others see seemingly intractable problems in a new
light’.** This is because a Human Rights Act would define human rights and
provide a framework to analyse, understand and ultimately resolve issues that
may have at first seemed to be unresolvable.*®

407. This framework should improve public service delivery by leading to more
individualised solutions. This should reduce the level of complaints received and
increase the effectiveness of the service.

408. In this way, a Human Rights Act would positively impact on the lives of people
in Australia in their regular, day-to-day contact with government departments
and public services. It would strengthen Australia’s human rights culture both in
government and the general community.
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The following sections explain the Commission’s view on who should be
included in the definition of a ‘public authority’; the obligations a Human Rights
Act might impose on public authorities; and the steps a public authority could
take to ensure they are adequately fulfilling their responsibilities.

A Human Rights Act should clearly define ‘public authority’

Generally speaking, a Human Rights Act should require that ministers,
departments, government agencies and any other organisations acting on
behalf of the government respect human rights when making decisions that
impact on individuals.

The definition of ‘public authority’ should be flexible enough to accommodate
changes to governance arrangements and clear enough to provide certainty as
to who must comply with a Human Rights Act.*’

It is particularly important that the definition of ‘public authority’ include private
organisations when they are performing public functions on behalf of
government. This is because, increasingly, services previously performed by
government are being outsourced to corporations and community
organisations.*® Qutsourcing should not deprive the users of that government
service from the right to be treated with respect and in accordance with human
rights.

Furthermore, Australian public authorities (for example, the Australian Federal
Police or AusAid) should be required to comply with a Human Rights Act when
conducting operations internationally.*®

However, the Parliament and federal courts should generally be excluded from
the definition of public authority, other than when acting in an administrative
capacity. This exclusion would preserve parliamentary supremacy and protect
against any interference with judicial power.

The definition of public authority should also exclude individuals or
organisations that are not performing public functions.

A Human Rights Act should require public authorities to consider and respect
human rights

A Human Rights Act should ensure that public authorities respect human rights
in their actions and properly consider human rights when making decisions.

To achieve this result, a Human Rights Act could make it unlawful for a public
authority to:

e Qactin a way that is incompatible with human rights (where an ‘act’ includes
a failure, refusal or a proposal to act)***

e fail to give proper consideration to human rights in decision-making.
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For example, a Human Rights Act could make it unlawful for the Department of
Immigration and Citizenship to treat a person in immigration detention in a way
that breaches the right to be free from cruel, inhuman and degrading treatment.

When making decisions, a public authority would need to interpret and apply
laws and regulations in a way that is compatible with human rights. However,
this obligation would be subject to Parliament’s clear intention to the contrary. In
other words, a public authority’s actions or decisions would not be unlawful if
the legislation expressly required the authority to act in a way that was
inconsistent with human rights.?*

The Commission acknowledges that these obligations may require some
changes to the policies and procedures of public authorities. To address this
operational concern, the obligations on public authorities under a Human Rights
Act could commence after a ‘lead-in’ period of one to two years.

Human rights should be incorporated into public sector practice and
procedures

If a Human Rights Act imposes obligations on public authorities, the public
sector could need to take steps to ensure that respect for human rights is
embedded into public sector practice and procedure.

Those steps could include:

e better education of the public sector about human rights and the
obligations under a Human Rights Act

e requiring federal government departments and agencies to develop human
rights action plans

e requiring federal government departments and agencies to conduct annual
human rights audits and prepare annual reports on compliance with the
Human Rights Act

e integrating respect for human rights into public sector values and codes of
conduct

These initiatives are described more fully below.

It may not be appropriate for all of these mechanisms to be explicitly set out in a
Human Rights Act. Rather, these features could be integrated into the practice
and procedure of the public sector.

The Commission understands that some people are concerned that this could
lead to undue bureaucracy and expense for public authorities. However, most of
these measures should complement, or be incorporated into, the current
practice and procedure of the public service.

For example, the Australian Public Service has had the ‘Charter of Public
Service in a Culturally Diverse Society’ since 1998.%* This Charter recognises
that service delivery should be tailored to the different needs of different groups
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of people and that this is ‘the foundation upon which to improve effectiveness
and efficiency’.?

A national Human Rights Act would similarly be about ensuring that government
properly considers the needs of all members of Australia’s increasingly diverse
population. In human rights terms, this means that no person should apply
blanket policies without proper regard to the particular circumstances of an
individual user of public services. Greater personalisation of the public sector
means better public service, leading to better policy outcomes.

Example: How could a Human Rights Act make a difference?

A Human Rights Act would lead to improvements in the practice and procedures of
public authorities.

Example one: In Victoria, a local service provider for people with disability
implemented a new system in which its routine assessment of client needs included
explicit consideration of their human rights through the use of a mandatory Human
Rights Checklist. Any issues identified by staff were then referred to an internal
Human Rights Committee for review, with the Committee making recommendations
to the person’s case manager. Through the implementation of these new processes,
the service provider became aware of a number of people with intellectual disabilities
whose ability to exercise their right to vote had been restricted. The service took
immezggate steps to support them to make individual decisions about how they would
vote.

Example two: A nursing home in the UK had a practice of routinely placing residents
in special ‘tilt-back’ wheelchairs, regardless of whether they could walk or not. As a
consequence, residents who were able to walk unaided were stopped from doing so.
This had a severe impact on their ability to make choices about everyday activities,
as well as their capacity to feed themselves and use the bathroom. A consultant
pointed out to staff that their failure to consider the different circumstances of
individual residents was contrary to human rights principles. She drew particular
attention to the right to respect for private life, which emphasises the importance of
dignity and autonomy, and the right not to be treated in a degrading way. This ‘one-
size-fits-all’ practice was stopped. Residents who could walk were taken out of the
chairs and encouraged to maintain their walking skills.?®°

Better education about human rights and the obligations under a Human
Rights Act

Public servants, parliamentarians and their staff, courts and tribunals, the legal
profession, and any private bodies which perform public functions on behalf of
the government should receive specialised human rights education and training
about a Human Rights Act. In the early years of the Act’s operation, education
and training should be a whole-of-government initiative, supported by specific
departmental projects. Further, there should be support for training in private
organisations acting as ‘public authorities’.

In Victoria, for example, the newly-established Human Rights Unit of the

Department of Justice developed and delivered a whole-of-government human
rights education strategy during 2007, including:
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Legal and Legislative Policy Officer Training delivered to over 500
participants

the Human Rights Implementation Program, a train-the-trainer course
delivered to over 300 service delivery staff across government.?®

. These whole-of-government initiatives were complemented by initiatives at the
departmental level, including:

training courses for staff
changes to the induction and performance management programs

online learning modules and other internal communication strategies such
as newsletters, displays and a Human Rights Week.*"

. These complementary initiatives continued into 2008. As the different
departments became more familiar with the Victorian Charter, they generally
provided a greater level of support to private bodies acting as public

authorities.

272

Human rights action plans for federal departments and agencies

. Federal government departments and agencies should be required to prepare
internal human rights action plans specifying how they intend to fulfil their
obligations under the Human Rights Act. These action plans would assist
departments and agencies to embed the consideration of human rights into their
policies, procedure and practice.

. The human rights action plans should become the assessment and reporting
framework for audits and annual reports on compliance with human rights.

A Human Rights Act could require annual reports and human rights audits

. A Human Rights Act could require federal government departments and
agencies to conduct an annual human rights audit and to report on their
compliance with the Act.

. The annual reports could include:

details about the measures undertaken to comply with the Human Rights
Act, including an assessment of the department or agency’s performance
against its human rights action plan

human rights education or training that the department or agency has
undertaken and the impact of that training on staff

details about complaints under the Human Rights Act involving the
department or agency, including information on the status of those
complaints or how those complaints were resolved.

437. Government departments and agencies could also be subject to an external
audit to determine the extent to which their practices and procedures are
compatible with human rights.
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(iv) Human rights could be incorporated into public service values and codes of
conduct

438. The responsibility of public servants to respect and promote human rights in the
performance of their duties should be articulated in the Australian Public
Service Values and Code of Conduct.

439. For example, the Public Administration Act 2004 (Vic) includes the following
public sector value:

human rights—pubilic officials should respect and promote the human rights set out in
the Charter of Human Rights and Responsibilities by—

(i) making decisions and providing advice consistent with human rights; and
(ii) actively implementing, promoting and supporting human rights.?”3

440. The Act also provides that public sector body heads (including heads of
departments) must establish employment processes that will ensure that

‘human rights as set out in the Charter of Human Rights and Responsibilities

are upheld’.*”

441. Setting out similar requirements in the Australian Public Service Values and
Code of Conduct could help to integrate respect for human rights into the
culture of the Australian public service.?”

Recommendation 19: The definition of ‘public authority’ in a Human Rights Act
should include private organisations when they are performing public functions on
behalf of government.

Recommendation 20: Parliament and courts should be excluded from the definition
of ‘public authority’ except when acting in an administrative capacity.

Recommendation 21: A Human Rights Act should make it unlawful for a public
authority to:

e actin a way that is incompatible with human rights
e fail to give proper consideration to human rights in decision-making.

Recommendation 22: All federal government agencies should take steps to ensure
they respect the human rights set out in the Human Rights Act by:

e engaging in human rights training and education programs
e preparing internal human rights action plans
e reporting annually on compliance with the Human Rights Act.

Recommendation 23: The Australian Public Service Values and Code of Conduct
should articulate the responsibility of the public sector to respect human rights.
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20.12 A Human Rights Act should provide a cause of action and
enforceable remedies if public authorities breach human rights

442. As discussed above, the integration of human rights considerations into the
decision-making processes of public authorities should make public servants
more aware of the impacts of their decisions, and therefore help to prevent
human rights breaches.

443. However, sometimes better processes and education will not be enough, and
breaches of human rights may occur.

444. |n those circumstances a Human Rights Act should provide a cause of action
and the possibility of enforceable remedies. This should, in itself, help to build a
stronger human rights culture both in the community and in government.

445. This would convey to the community that the Australian Government takes its
human rights obligations seriously. It would empower individuals to assert their
rights. It would also be a signal to public authorities that there will be
consequences for breaches of human rights.

(a) A Human Rights Act should provide an independent cause of action

446. A Human Rights Act should provide an independent cause of action for victims
of a breach of human rights committed by a public authority.

447. The Commission understands the concern that a Human Rights Act may lead to
increased litigation.

448. However, an accessible alternative dispute resolution (ADR) process would
reduce the impact of a Human Rights Act on the judicial system.

449. Litigation need not be the only — or indeed, the first — port of call for people who
want to make a complaint alleging a breach of human rights.

450. The current anti-discrimination jurisdiction recognises the potential of ADR to
resolve disputes between complainants and public authorities in a quick, cost-
efficient and effective manner.?®

451. Following this model, a Human Rights Act could require a person to attempt to
resolve a human rights complaint through the investigation and conciliation
processes provided by the Commission.

452. Any ADR process under a Human Rights Act should be properly funded,
accessible and affordable.

453. Where a complaint cannot be resolved through conciliation, complainants
should be entitled to pursue their claim in the Federal Court of Australia or the
Federal Magistrates Court.

67



(b)

454.

455.

456.

457.

458.

459.

460.

461.

Australian Human Rights Commission
Submission to the National Human Rights Consultation — June 2009

A Human Rights Act should allow an independent cause of action for all
rights in the Act

The Commission believes that economic, social and cultural rights should be
given the same status and protection as civil and political rights under
Australian law. This is consistent with Australia’s international obligations.

In the Commission’s view, an independent cause of action should be available
for a person to seek a remedy for a breach of human rights, irrespective of the
type of right breached. That is, independent causes of action should not be
limited to breaches of civil and political rights. This approach recognises that
human rights are indivisible and must be treated equally, on the same footing,
and with the same emphasis.

It also recognises that economic, social and cultural rights can be legally
enforced.””” Indeed, ‘[e]vidence shows that ... the adjudication of ESC rights
across the world has, in fact, been widespread’.?® In particular, significant
jurisprudence has been developed in South Africa regarding the economic,
social and cultural rights protected by the South African Bill of Rights.?”

Court access could be limited to breaches of civil and political rights

As discussed in section 20.5, the Commission believes that the protection of
economic, social and cultural rights in a Human Rights Act would not permit
courts to interfere in resource allocation. However, the Commission
acknowledges that there are strong views that economic, social and cultural
rights should not be the subject of litigation.

There are options for ensuring that public authorities respect economic, social
and cultural rights without creating an independent cause of action before the
courts.

For example, a Human Rights Act could:

e restrict independent causes of action to matters involving civil and political
rights

e provide access to ADR at the Commission in matters solely involving
economic, social and cultural rights, but not allow for complaints to be
heard by a court if they cannot be resolved.

Under the second of these options, if the Commission formed the view that a
public authority had solely breached an economic, social or cultural right, the
Commission could report to the Attorney-General recommending what action
should be taken, including changes to policy and procedure.

The Commission might also report to the Attorney-General if it had received a
series of complaints indicating the need for further consideration of certain
policy areas. The Commission has significant expertise in reporting to the
government about economic, social and cultural rights, as set out in more detail
in section 24.3.
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The Attorney-General could be required to respond to such reports in
Parliament.

Even if there was no cause of action for economic, social and cultural rights,
other aspects of the Human Rights Act should still apply

. Even if a Human Rights Act did not create an independent cause of action for

breaches of economic, social and cultural rights, those rights should still be
considered in pre-legislative scrutiny processes.

Further, courts should still interpret legislation consistently with the economic,
social and cultural rights protected by the Human Rights Act.

Finally, a public authority should still be required to give proper consideration to
economic, social and cultural rights in decision-making, and individuals should
still be able to access existing administrative review processes if a public
authority breaches this obligation (see section 20.12 below).

While these options would not provide full protection of economic, social and
cultural rights, they would still promote greater scrutiny of the impact of public
authorities on the enjoyment of those rights than is currently in place.

A Human Rights Act should provide a range of enforceable remedies against
public authorities

A public authority should be held accountable if it breaches the human rights of
an individual.

A Human Rights Act could provide that accountability by giving a person access
to enforceable remedies when a public authority breaches his or her human
rights under the Act.

A Human Rights Act should permit a court to make such orders as it considers
appropriate if a public authority has breached human rights, including orders
requiring action, injunctions and damages.

Orders requiring action

A Human Rights Act should give courts the power to make an order requiring a
respondent to act to redress any loss or damage suffered by a person whose
human rights have been breached.

Courts should also have the power to direct a respondent not continue or repeat
conduct that has been found to breach human rights.

Such powers would be consistent with the powers of courts hearing federal
discrimination claims. Section 46PO(4) of the HREOC Act sets out a non-
exhaustive list of remedies that are available for a successful claim under the
Race Discrimination Act, the Sex Discrimination Act, the Disability
Discrimination Act or the Age Discrimination Act. These include orders ‘directing
the respondent not to repeat or continue... unlawful discrimination’ and
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‘requiring a respondent to perform any reasonable act or course of conduct to
redress any loss or damage suffered by an applicant’.

This may be an especially important remedy for the violation of economic, social
and cultural rights, particularly in the event that access to damages may be
limited with respect to those rights (as considered below).

Injunctions

A Human Rights Act should specifically permit courts to make an order for an
injunction in cases where a public authority is proposing to act inconsistently
with human rights.

For example, section 46PP of the HREOC Act empowers the Federal Court to
grant interim injunctions in respect of a complaint of unlawful discrimination
lodged with the Commission, upon an application from the Commission, a
complainant, a respondent or an affected person. The purpose of such an
injunction is to maintain the status quo.

Damages

The right to claim monetary damages for a breach of human rights would send
an important message to public authorities, people in Australia and the
international community: Australia takes breaches of human rights by, or on
behalf of its government, seriously.

Thus, a Human Rights Act should empower a court to make an order for
damages where appropriate. If this was not included in the Human Rights Act,
there is some risk that the Act would itself violate Australia’s obligations under
article 2(3) of the ICCPR (see section 7.4). Further, it would suggest that the
Australian Government takes human rights claims less seriously than other
legal claims for which compensation is available.

While not the preferable course, a Human Rights Act could exclude or limit
damages awards in relation to claims for breaches of economic, social and
cultural rights in order to address concerns about judicial adjudication of those
rights.

Damages are currently available for breaches of rights protected by federal
discrimination laws.?*

Damages are available for a violation of the UK Human Rights Act but only if
this award is necessary to afford just satisfaction to the complainant.?’

While the New Zealand Bill of Rights Act 1990 (NZ) does not make specific
provision for remedies, the NZ Court of Appeal has held that compensation is
available for breach of the human rights protected under that Act.?*?

Damages are not available under the ACT Human Rights Act or the Victorian
Charter.?
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A Human Rights Act may have an impact on administrative law claims

Australia already has administrative law mechanisms to review the actions and
decisions of public authorities. A Human Rights Act could impact on those
mechanisms by supplementing existing bases for challenging government
decisions.

A Human Rights Act may be relevant in merits review

The Administrative Appeals Tribunal and other federal administrative bodies
such as the Social Security Appeals Tribunal and the Refugee Review Tribunal
can review the merits of certain decisions made by public officials.

In contrast to judicial review where courts do not remake decisions, merits
review asks the reviewer to ‘stand in the shoes’ of the original decision-maker.
This allows tribunals to reconsider discretionary matters and the merits of the
original decision.

Thus, tribunals should be required to take human rights into account in the
same way as a primary decision-maker.

A Human Rights Act may be relevant in judicial review

A person who believes that a statutory decision-maker did not give proper
consideration to a relevant human right, as required by a Human Rights Act,
could seek judicial review of the decision. Under existing grounds for review, a
person could argue that the decision-maker made a decision that was contrary
to law or was an improper exercise of power because of a failure to take into
account a relevant consideration.?®

Remedies for successful judicial review include the power to set aside the
decision or refer the decision back to the decision-maker for further
consideration, but not damages®*®

A Human Rights Act should give standing to appropriate representative
organisations

Litigation is often expensive, time consuming, and, particularly for
unrepresented litigants, a confusing process.

One way to improve access to justice for victims of human rights violations is to
ensure that the standing rules in a Human Rights Act are broad.

Broad standing rules could enable an organisation or entity to bring an action on
behalf of an alleged victim of human rights violations in circumstances where
the victim does not have the capacity or resources to bring such an action
themselves.

The Australian Law Reform Commission has considered the issue of standing
rules and has recommended permitting appropriate organisations with a
legitimate interest in a particular subject matter to commence human rights
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proceedings, particularly where the claim involves a systemic problem that
affects a wide class of persons.?®

493. The HREOC Act currently allows a person to bring a discrimination complaint to
the Commission on behalf of an aggrieved person. However, only the aggrieved
person can pursue the complaint in the courts, and the ability of representative
bodies to bring claims on behalf of members is very limited.? This presents an
unnecessary obstacle to justice and one which should not be replicated in a
Human Rights Act.

Recommendation 24: A Human Rights Act should provide an independent cause of
action against public authorities for a breach of their obligations under the Human
Rights Act.

Recommendation 25: A Human Rights Act should provide remedies for breaches of
civil and political rights and breaches of economic, social and cultural rights.

Recommendation 26: A Human Rights Act should provide access to the complaint
handling section of the Commission for individuals alleging a breach of the human
rights set out in the Human Rights Act.

Recommendation 27: A Human Rights Act should permit a court to make such
orders as it considers appropriate if a public authority has breached human rights,
including orders requiring action, injunctions and damages where necessary.

Recommendation 28: A Human Rights Act should include broad standing provisions
that enable claims to be brought on behalf of a person who is an alleged victim of a
breach of human rights.

20.13 A Human Rights Act should improve community
understanding of human rights

494. A Human Rights Act could be a fundamental tool for better community
education on human rights.

495. A Human Rights Act could provide a clear focus for a human rights education
and community awareness program across Australia. It should be a clear
statement of Australian rights and values, and of how Parliament intends to
protect those rights and values.

496. A Human Rights Act could help people in Australia to identify their rights and
their responsibilities to respect the rights of others. It could also explain what to
do if these rights are not respected by public authorities.

497. To be an effective education tool, a Human Rights Act should be accessible to
all people in Australia. In particular, it should be:
e drafted using plain English

e made available in a range of formats and languages to ensure accessibility
for people with disabilities, people whose first language is not English, and
people of different age groups.
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Further, the Australian Government should commit to building awareness of the
Act through:

e community engagement including public education campaigns, media and
community training workshops

e incorporating human rights education into the core curricula taught in
schools.

Information, education and awareness-raising campaigns about a Human
Rights Act should be delivered in a way that is culturally relevant to Indigenous
peoples and people from culturally and linguistically diverse backgrounds.

Particular attention should also be paid to human rights education in rural and
remote communities in Australia.

Example: How could a Human Rights Act make a difference?

A Human Rights Act could raise awareness of human rights and be used as an
advocacy tool to ensure that public authorities respect human rights.

Example one: In Victoria, a pregnant single mother of two children living in community
housing was given an eviction notice. The notice didn’t provide any reasons for the
eviction or allow her to address the landlord’s concerns. The Victorian Charter was
used to negotiate with the landlord to prevent an eviction into homelessness. An
alternative agreement was reached.?®

Example two: Following the death of her mother, a woman found that she and her
children were not entitled to remain in her mother's public housing property, because
the lease had been in her mother's name. The children had always lived in that house
and had close contacts with the local community, especially their school and nearby
friends. There was a risk the woman would lose custody of her children if they were
required to leave the property and she could not provide a home for them. A
community legal centre helped the woman by raising the right to protection of family
life in submissions to the public housing authority. The woman was given a lease over
the property.”®

Recommendation 29: A Human Rights Act should be clear, accessible and
accompanied by a broad community education program.

20.14 A Human Rights Act should be periodically reviewed

502.

503.

504.

A Human Rights Act should be subject to periodic independent reviews to
assess its impact and effectiveness.

Periodic review could ensure the continued relevance of a Human Rights Act for
an evolving Australia. It could draw the government’s attention to necessary
amendments and help prevent a Human Rights Act from becoming ‘frozen in
time’.

Reviews could include consideration of whether further rights should be set out
in @ Human Rights Act — especially in the event that it does not initially protect
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economic, social and cultural rights, or specifically articulate the rights of
members of particularly vulnerable groups.

Reviews could also consider whether the causes of action and remedies under
a Human Rights Act provide effective redress for breaches of human rights.

Reviews might also consider whether further human rights education initiatives
are required to better implement the Human Rights Act.

These periodic reviews should involve widespread public consultation. In
particular, the consultation process should ensure that Indigenous peoples can
participate effectively.

Recommendation 30: The operation and implementation of a Human Rights Act
should be subject to periodic independent review.

20.15 A stronger role for the Australian Human Rights Commission

508.

(@)

509.

510.

would help implement a Human Rights Act

As Australia’s national human rights institution, the Commission has over two
decades of experience in analysing, applying and promoting international
human rights standards in the Australian context. This makes the Commission
ideally placed to play a significant role in the implementation of a Human Rights
Act in Australia.

The Commission could promote public awareness and understanding of a
Human Rights Act

The Commission’s current statutory functions include promoting understanding,
acceptance and public discussion of human rights in Australia.?®® The
Commission has substantial expertise and experience in this area and is ready
to play a leading role in engaging the Australian community on the content and
effect of a Human Rights Act.

The Commission’s role in this regard might include:

e undertaking research

e developing public education programs
e running community based workshops
¢ holding public forums

e developing materials for use in schools

e using innovative information and communications technology to promote
awareness of a Human Rights Act.
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The Commission could scrutinise bills and laws for human rights compatibility

Greater pre-legislative scrutiny is a critical tool for preventing breaches of
human rights. The Commission’s expertise means that it can play a valuable
role in scrutinising bills and laws for human rights compatibility.

However, as discussed in section 16.1, the Commission currently has limited
powers in relation to scrutiny of proposed laws. It also has limited powers to
progress recommendations about existing laws that are incompatible with
human rights.

Under a Human Rights Act, the Commission could be given an independent
power to examine whether laws and bills are compatible with the human rights
protected by the Act.

Such a power should be discretionary, not mandatory. It should be a self-
initiated power of the Commission (in other words it should not require the
invitation of the Attorney-General or any other party).

When the Commission undertook such an examination and provided a report to
the Attorney-General, the Attorney should be required to table the report in
Parliament within a fixed time period.

Importantly, the Attorney-General should also be required to table a response
setting out how the government intended to respond to the Commission’s
recommendations. This response should be tabled within a fixed period, for
example within six months of the initial report being tabled.

The Commission could investigate and conciliate complaints under a Human
Rights Act

The Consultation Committee’s Background Paper invites people to consider
whether the Commission’s jurisdiction should be expanded to enable it to
inquire into and conciliate a broader range of human rights complaints.*’

The Commission currently handles complaints of human rights breaches, as
well as complaints of workplace discrimination and unlawful discrimination
contrary the four federal anti-discrimination laws.?** The Commission’s
complaints procedure provides an accessible, cost-effective and efficient
system of alternative dispute resolution. During the 2007-2008 financial year,
the Commission’s Complaint Information Service handled 18 765 enquiries, and
finalised 1883 complaints in an average time of six months.?*

If a Human Rights Act permitted complaints of alleged human rights breaches to
be made against public authorities, the Commission could be given jurisdiction
to investigate and conciliate those complaints.

The process for resolving complaints of alleged human rights violations under a
Human Rights Act could mirror the Commission’s current complaints procedure
in the unlawful discrimination jurisdiction.
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Following this model, a Human Rights Act could require a person to lodge their
human rights complaint with the Commission. The Commission would
investigate the complaint and seek to resolve it through conciliation, thereby
avoiding unnecessary litigation. Where the Commission could not resolve a
complaint, the complainant could pursue their claim in the Federal Court or the
Federal Magistrates Court.

The Commission could assist courts in cases involving a Human Rights Act

The Commission can currently intervene, with the leave of the court, in
proceedings involving ‘human rights’, as defined in the HREOC Act.** The
Commission and its Commissioners can also intervene or act as amicus curiae
in cases involving discrimination issues.?*

The special expertise the Commission has developed through performing its
current statutory intervention and amicus functions — in over 70 cases — places
the Commission in a unique position to assist courts and tribunals on the
meaning, scope and application of human rights, including the interpretation of
international human rights jurisprudence.

Thus, under a Human Rights Act, the Commission could have the power to
intervene in court or tribunal proceedings involving the interpretation or
application of the Act.

This should be an automatic right of intervention —the Commission should not
be required to seek the leave of the court. This would be consistent with the
Victorian Charter, which grants the Victorian Equal Opportunity and Human
Rights Commission a right of intervention.**

Further, to allow the Commission a reasonable opportunity to consider whether
or not to intervene in relevant proceedings, a Human Rights Act should require
that the Commission receive formal notice of any court or tribunal proceedings
involving the interpretation or application of the Act.

The Commission could notify the Attorney-General about laws which are
inconsistent with a Human Rights Act

Under a Human Rights Act, the Commission could be empowered to notify the
Attorney-General if a court finds that it cannot interpret a law consistently with
the Human Rights Act.

This should be a discretionary power of the Commission, rather than a
mandatory function.

This notification process is discussed in further detail in section 20.10.

The Commission could review policies and practices of public authorities
under a Human Rights Act

Under a Human Rights Act, the Commission could be empowered to review the
policies and practices of public authorities to assess their compatibility with the
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Human Rights Act. This power should be exercisable on the Commission’s own
initiative, without an invitation from the relevant public authority. The
Commission should have the right to access any documents, witnesses or other
information necessary to conduct a proper review.

The Commission should also be empowered to make recommendations to the
public authority in question after conducting such a review. For instance, the
Commission might recommend changes to the policies or practices of a public
authority to make them compatible with the Human Rights Act.

Public authorities should be required to respond to the Commission’s
recommendations.

The Commission could prepare an annual report on the operation of a
Human Rights Act

The Commission could conduct a general assessment of the overall impacts of
a Human Rights Act by preparing an annual report on the operation of the Act.
These reports could be fed into the periodic reviews of the Act (as discussed in
section 20.14).

The Commission’s reports might consider issues relating to the implementation
of the Act, compliance and non-compliance with the provisions of the Act, and
relevant court proceedings.

A Human Rights Act should not mandate the specific content of these annual
reports. There should be sufficient flexibility to allow the Commission to focus
on the most relevant aspects of the Act’s operation in any given year.

The Attorney-General should be required to table the annual report in federal
Parliament within a fixed period after receiving it from the Commission.

The Commission would need adequate funding to fulfil any new
responsibilities

The Commission could play an important role in promoting and implementing a
Human Rights Act. However, if the Commission was tasked with additional
functions under a Human Rights Act, the government would need to provide
sufficient resources to enable the Commission to properly fulfil those functions.

Recommendation 31: The Commission should have the following functions and
powers under a Human Rights Act:

a function of promoting public awareness and understanding of the Human
Rights Act

a discretionary, self-initiated power to examine whether laws and bills are
compatible with the human rights protected by the Human Rights Act

a function of investigating and conciliating complaints of alleged breaches of
human rights by public authorities under the Human Rights Act
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power to intervene, without seeking leave, in court or tribunal proceedings
involving the interpretation or application of the Human Rights Act

power to notify the Attorney-General, either of its own motion or at the request
of a party to the relevant proceedings, if a court finds that it cannot interpret a
law consistently with the Human Rights Act

a discretionary, self-initiated power to review the policies and practices of
public authorities to assess their compliance with the Human Rights Act

a function of preparing an annual report on the operation of the Human Rights
Act.

Recommendation 32: If the Commission is granted new functions under a Human
Rights Act, the Australian Government must ensure that sufficient additional
resources are provided to the Commission to enable it to carry out those functions.

20.16 The Commission’s response to arguments against a Human
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The Commission acknowledges that there are many strongly-held views against
a Human Rights Act. It has spent considerable time considering those views.

The following sections respond to some of the more common arguments
against a Human Rights Act, and explain why the Commission believes that a
Human Rights Act would lead to better promotion and protection of human
rights in Australia.

There is no historical basis for a Human Rights Act in Australia

It is frequently argued that there is no foundation in Australia’s history for a
Human Rights Act. The drafters of the Australian Constitution did not see the
need for a bill of rights for Australia. Nor have Australian voters supported past
attempts to insert guarantees of basic rights into the Constitution and to extend
existing constitutional rights to bind the states.

However, it is important to recognise what have been described as ‘the real
motivations of the drafters’ in rejecting a bill of rights. The drafters ‘were driven
by a desire to maintain race-based distinctions’.?*” In particular, the drafters
were intent on preserving the ability of the states to discriminate on the grounds
of race.

Racial discrimination is clearly unacceptable in Australia today, yet Australia’s
Constitution still contains racist provisions. Australia should not bind itself to the
outcome of this historical reasoning. Instead, Australia should be guided by the
international human rights standards that the Australian Government has
promised to promote and protect.

More recent history suggests that Australians do support statutory human rights
protection. Since 2003, independent inquiries in the ACT, Victoria, Western
Australia and Tasmania have consulted widely and reported broad public
support for human rights legislation.
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For example, in the most recent inquiry, an independent opinion poll found that
89% of Western Australians thought that their state should have a law that aims
to protect human rights.**®

Further, in February 2009, an independent Neilson poll commissioned by
Amnesty International Australia found that 81% of people surveyed would
support the introduction of a law to protect human rights in Australia.”*®

There are already sufficient human rights protections in Australia — ‘if it ain’t
broke, don't fix it’

Many people in Australia enjoy a relatively high standard of living. Australia is a
great country to live in, for most of us, most of the time.

However, as detailed in section 9 and Appendix 2, the Commission’s
experience over the past 23 years confirms that human rights are not always
adequately protected and promoted in Australia. This applies to many groups in
the community, including Indigenous peoples, people seeking asylum, refugees,
women, people with disability, and people who are homeless, to name a few.

In addition, any one of us could move from a situation where our rights are
currently well protected to one where they are vulnerable. For example, any
person could suffer a car accident and end up in a wheelchair; we are all going
to get older; we may have a family member who suffers from a mental iliness;
and with the global financial crisis, we are all more vulnerable to unemployment
and associated concerns about housing, education, transport and food.

For many people in Australia, the system is ‘broke’. It is time to fix it.

Human rights can be best protected by relying on our democratic institutions

Australia is a robust democracy. However, as discussed in Part B, there are
numerous examples of laws and policies that have, despite this democratic
system, shown insufficient regard or respect for fundamental human rights.

These examples, and the human rights concerns discussed in Appendix 2,
suggest that politicians cannot always be counted on to pay sufficient regard to
the protection of the human rights of all people in Australia.

While the capacity to vote politicians out of power is a fundamental aspect of
Australia’s democracy, the majority view is not always aware of, or sympathetic
to international human rights standards.

Opponents of a Human Rights Act point to the achievements of Parliament in
addressing some human rights problems as evidence that Australia’s
democratic system currently protects human rights. There are certainly
examples of wrongs that Parliament has set right. Yet, change is often too slow.

For example, public pressure eventually led to the removal of many asylum-

seeking children from immigration detention centres — but only after hundreds of
children were held in detention centres for long periods of time, during which the
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mental health of many children was severely damaged. Even now, some
children are still held in immigration detention facilities.

Similarly, last year the Australian Government amended more than 80 laws
which discriminated against people in same-sex relationships — but only after
thousands of people had suffered ongoing financial hardship just because of the
sex of the person they loved.

On the other hand, parliamentary processes can sometimes work swiftly and

without proper consideration of human rights. This was the case, for example,
with the Northern Territory Emergency Response legislation and the counter-
terrorism laws discussed in sections 11.1 and 13.3.

A Human Rights Act would lead to the routine and careful consideration of
human rights in the early stages of the law- and policy-making process. This
would help prevent human rights problems. It would also result in courts being
better informed about the legislative intent behind particular laws.

Further, in considering whether a law could be interpreted consistently with
human rights, courts could help reveal human rights impacts that were not at
first apparent or that only emerged in the application of the law to an individual.
This would give Parliament the opportunity to reconsider laws in a fresh light. A
Human Rights Act could therefore enhance the ability of Australia’s democratic
institutions to respond to human rights problems when they do occur.

A Human Rights Act would be undemocratic

A common argument against a Human Rights Act is that it will shift power from
Parliament to unelected judges.

However, the Human Rights Act model suggested by the Commission would
maintain the supremacy of Parliament. It would be an ordinary Act passed by
Australia’s elected representatives, meaning that it would be a fundamentally
democratic document. Any power given to a court, or any other body, would be
voluntarily given by the Parliament itself. And Parliament would be able to
repeal, amend or override a Human Rights Act using its ordinary legislative
mechanisms.

A Human Rights Act would not upset the separation of powers, or politicise the
judiciary by permitting courts to ‘make’ policy.

Under a Human Rights Act, Australian courts would be doing the kind of work
they always do — interpreting laws, balancing competing issues and social
concerns, and making difficult decisions in complex matters.

The Human Rights Act model preferred by the Commission would not permit
courts to interpret legislation in a way that is inconsistent with the purpose of
Parliament (see section 20.9). And it would not permit courts to invalidate laws
made by Parliament.
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If a court was unable to interpret legislation consistently with the rights set out in
the Human Rights Act, Parliament could be notified of this inconsistency and be
required to respond publicly.

The final decision on how to deal with that law would remain with the elected
Parliament. If Parliament chose to amend the law, this would not be the result of
‘undemocratic’ interference or pressure from courts. This would be democracy
in action. For if Parliament decided not to amend a law that was found to be
inconsistent with human rights, it would have to justify that decision to the
public. The Australian people would have the ultimate say — at the ballot box.

A Human Rights Act may also allow Parliament to limit rights in certain
situations. However, if that happened, Parliament would have to publicly justify
those limitations according to criteria that it decided upon in enacting the
Human Rights Act.

Rather than being undemocratic, a Human Rights Act would mean that the
public would be better informed about parliamentary decisions that affect their
human rights. This would promote greater accountability among politicians, and
strengthen Australia’s democratic system of government.

Human rights are vague and incapable of application by courts

It has been suggested that a Human Rights Acts would consist of vague
guarantees or values.

The Commission believes that a Human Rights Act should contain fundamental,
universal rights sourced in treaties to which Australia is already a party. Those
human rights have decades of history behind them, and the Australian
Government has voluntarily agreed to uphold those standards.

Because they are universal, these rights are frequently cast in general terms.
However, this does not mean that courts will be ‘taking leaps into the dark ...
they will be walking along judicially well-worn paths’.*® Courts will be able to
draw upon the considerable body of international and comparative
jurisprudence that has given content to human rights.

The rights set out in a Human Rights Act would become ‘frozen in time’

Another common argument against a Human Rights Act is that it would limit
rights to those included in the Act, and that it would become outdated and
inflexible.

However, a Human Rights Act could be amended by federal Parliament if
necessary. For instance, if Australia committed to the protection of new rights,
these could readily be incorporated into a Human Rights Act.

Further, a Human Rights Act could state that the rights in the Act are not
exhaustive. Rights recognised elsewhere in Australian or international law
would not be limited just because they are not included, or are not fully
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included, in the Act. Rights may also be implemented through other legislation
or policy.

Finally, periodic independent reviews of a Human Rights Act would guard
against rights becoming frozen in time.

A Human Rights Act would be a ‘lawyer’s picnic’
It has been argued that a Human Rights Act would lead to a ‘flood’ of litigation.

By embedding human rights considerations into government decision-making, a
Human Rights Act could actually prevent human rights problems from arising in
the first place, reducing the need to go to court.

A Human Rights Act is not about lawyers, judges or courts — ‘human rights can
be about the way your government treats you, every day’.*' The biggest impact
of a Human Rights Act would be felt outside the courtroom, often by people who
cannot afford lawyers.

In fact, numerous case studies from the UK, the ACT and Victoria show that
ordinary people can benefit from Human Rights Act without having to go to
court.’®

A Human Rights Act would distance people from democratic processes

A related argument is that a Human Rights Act would diminish the ability of
people to participate in democratic processes, because it would lead to an
increased focus on litigation.

While virtually all new legislation has the potential to generate litigation, it
seems unlikely that a Human Rights Act would lead to significantly increased
litigation.

A Human Rights Act would actually enhance democratic processes — the public
would be informed of decisions by Parliament to limit human rights and of the
justifications behind those decisions. Armed with this information, the public
would be better prepared to participate in democratic processes.

A Human Rights Act would not prevent people from participating in political
campaigns. To the contrary, as a statement of the fundamental rights that
Parliament has agreed to protect and promote, a Human Rights Act could
provide a focus for advocacy and a standard to which government should be
held accountable.

Further, by creating greater transparency in law- and policy-making processes
(see section 20.8), a Human Rights Act would provide ordinary citizens with
greater information about the decisions being made by the Parliament and
executive.
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Finally, a Human Rights Act would help to ensure that the needs of individuals
are considered by government. For example, the UK Human Rights Act has
improved:

the relationship between the citizen and the State, by providing a framework for policy
formulation which leads to better outcomes, and ensuring that the needs of all
members of the UK’s increasingly diverse population are appropriately considered
both by those formulating the policy and by those putting it into effect. In particular, ...
the Act has led to a shift away from inflexible or blanket policies towards those which
are capable of adjustment to recognise the circumstances and characteristics of
individuals.>®

The Commission expects that a Human Rights Act would similarly improve the
relationship between people in Australia and the Australian Government, rather
than creating distance between them.

A Human Rights Act would only benefit vocal minorities

It is sometimes argued that a Human Rights Act is an attempt by minority
groups to impose their views on the majority.

On the contrary, a Human Rights Act would guarantee the rights of all people in
Australia.

It may be that, in practice, members of the ‘majority’ will have limited need to
access the causes of action available in a Human Rights Act. However, the
systems set up by the Act would ensure that the rights of all people in Australia
are respected. For example, a Human Rights Act would require public
authorities to respect the rights of individuals, no matter who they are. And it
would require the executive to consider the impact of new policy on individuals,
no matter who they are.

A Human Rights Act would also set up a safety net in case a member of the
‘majority’ should slip into a more vulnerable group — due to unemployment,
accident, age, family circumstances or any other reason.

A further argument is that Human Rights Acts in other jurisdictions have only
benefitted ‘villains’, ‘terrorists’ or ‘criminals’.** However, even ‘villains’,
‘terrorists’ and ‘criminals’ have human rights.

In any event, the 2006 review of the implementation of the UK Human Rights
Act found that the Act ‘has not seriously impeded the achievement of the
Government’s objectives on crime, terrorism or immigration’.*®

Overwhelmingly, a Human Rights Act would benefit ordinary people, in their
everyday interaction with government.

A Human Rights Act would frustrate the business of government

Another argument is that a Human Rights Act could impede the ability of
Parliament to deal with pressing problems.
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However, a Human Rights Act would not prevent Parliament from passing laws.
Nor would it allow courts to strike down laws. It would require Parliament to
consider human rights when making decisions and to publicly justify decisions
to limit rights. The Commission believes that this would be a good thing, even if
it came at the expense of speed.

It is sometimes argued that a Human Rights Act could place undue bureaucratic
burdens upon public authorities.

It is true that, initially, a Human Rights Act may create additional work for public
authorities. However, a Human Rights Act should work alongside existing
processes and structures so as to reduce administrative burdens. There could
also be a ‘lead-in’ period to allow time for public authorities to adjust to a Human
Rights Act.

Some public authorities may need to review and change their practices to
comply with the Human Rights Act. Yet, as Byrnes, Charlesworth and McKinnon
have observed, where the operations of public authorities do not conform to
human rights standards ‘there may be good reasons for insisting on the
change’.*®

By requiring public authorities to consider human rights in decision-making, a
Human Rights Act could actually lead to greater efficiency, more targeted
service delivery, and less time spent responding to complaints.

A Human Rights Act would stifle debate about contentious issues

It has been argued that a Human Rights Act would stifle debate about
important, and often contentious, matters. The Commission believes a Human
Rights Act would have the opposite effect.

In the Commission’s view, a Human Rights Act would encourage further debate
about contentious issues by requiring Parliament to openly consider the human
rights impacts of legislation. Under a Human Rights Act, Parliament would still
have the same power to make or change laws that it has now.

A Bill of Rights didn’t work in the USSR, Pakistan or Zimbabwe, why would a
Human Rights Act work here?

Opponents of a Human Rights Act have emphasised the failure of domestic
rights guarantees to prevent human rights abuses in certain countries, such as
the USSR, Nazi Germany, Pakistan or Zimbabwe.

No law operates independently of its social context. The failure to protect rights
in certain countries cannot be attributed to a human rights law or a bill of rights
— but rather to complex social and political factors, including civil unrest and a
lack of respect for the rule of law.

It has also been claimed that the US Bill of Rights did not stop Guantanamo
Bay. However, it is arguable that the US Government chose this detention site
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precisely because it was attempting to avoid the reach of its constitutional
safeguards.®”

A Human Rights Act alone is not the solution to all human rights problems.
Where democratic institutions break down, human rights protections may be of
limited value. A Human Rights Act works best when it is embedded within
governance systems that respect the rule of law.

Australia has a healthy respect for the rule of law, but Australia’s system of
checks and balances has not always protected the human rights of all people in
Australia.

A Human Rights Act could build upon Australia’s existing protections. It could
enhance our democratic system of government by requiring greater
transparency in, and accountability for, decision-making by elected
representatives and public authorities.
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21 An Equality Act for Australia

21.1 Introduction

607. Discrimination has historically been a significant barrier to the exercise and
enjoyment of human rights in Australia. This Consultation provides a timely
opportunity to consider how to strengthen Australia’s anti-discrimination laws in
order to more effectively protect and promote the right to equality.

608. The Consultation Committee’s Background Paper asks:

¢ Are there inconsistencies between existing anti-discrimination laws that
should be addressed?

¢ Would it be simpler to make a complaint if there was one, streamlined
Commonwealth anti-discrimination law to cover the four existing areas of
unlawful discrimination, as well as any new areas of unlawful discrimination?*®

609. The Commission believes, in principle, that Australia’s current federal anti-
discrimination laws should be replaced by a single Equality Act, which broadens
the grounds on which discrimination is prohibited.

610. As a first step, the Australian Government should initiate a comprehensive and
independent national inquiry into the merits of a single Equality Act.

611. While the Commission believes that a national Human Rights Act is the key to
better protecting and promoting human rights in Australia, stronger anti-
discrimination legislation is necessary even if a Human Rights Act is enacted. A
Human Rights Act will perform a different and complementary role to anti-
discrimination laws.

21.2 Australia’s anti-discrimination laws need to be overhauled

612. Australia’s anti-discrimination laws provide an important pillar of legislative
human rights protection. Nevertheless, a significant number of limitations and
deficiencies persist.

613. Australia’s anti-discrimination regime has developed in a piecemeal fashion
over several decades to cover particular attributes in particular circumstances,
often in response to new international treaty obligations.*”® This has resulted in
inconsistencies and has left gaps, as discussed below.

(a) Federal laws do not cover some important areas of discrimination

614. The only types of discrimination proscribed under federal law are discrimination
on the grounds of race, sex, disability and age and related characteristics.*"

615. Unlike equivalent legislation in the states and territories, as well as overseas,
federal anti-discrimination laws do not provide protection against discrimination
on the basis of attributes such as:
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e religion®"

¢ political beliefs®*?

e sexual orientation/preference®"

e sexuality/transgender®™

e trade union activities®'®

¢ nationality®'®

e occupation®"’

e medical record®®

e criminal record.®"®

This failure to proscribe discrimination on these grounds sends a poor message
to the Australian community that discrimination on such grounds is acceptable.
It also falls well short of implementing Australia’s international obligations.**°

In 2009, the UN Human Rights Committee stated that it was ‘concerned that the
rights to equality and non-discrimination are not comprehensively protected in
Australia in federal law’ and recommended that Australia ‘adopt Federal
legislation, covering all grounds and areas of discrimination to provide

comprehensive protection for the rights to equality and discrimination’.**!

Similar concerns have been raised by the UN Committee on Economic, Social
and Cultural Rights, which recommended in 2009 that Australia ‘enact federal
legislation to comprehensively protect the rights to equality and non-
discrimination on all the prohibited grounds’.**

The protections provided by federal laws are inadequate

There are many gaps in the protections provided by federal anti-discrimination
laws.

For example, whilst purporting to prohibit discrimination on the basis of sex,
marital status, pregnancy, potential pregnancy and family responsibilities, the
Sex Discrimination Act has been recognised by the Senate Legal and
Constitutional Affairs Committee and the Australian Law Reform Commission as
falling well short of achieving comprehensive protection on these grounds.**
The protection provided to men and women varies.*® The protection against
discrimination on the grounds of family responsibilities (being limited to direct
discrimination that results in dismissal from employment) is minimal when
compared to other areas of discrimination.®*® Students do not have a remedy for
sexual harassment if their harasser is a student or teacher from a different
school, and students under 16 do not have a remedy if their harasser is a fellow
student.*’ Likewise, the protection afforded to contract workers and volunteers
remains unclear.**®

Similarly, the Race Discrimination Act does not provide protection against
discrimination and other unlawful conduct on the ground of religion.
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Aside from gaps in protection, a number of practical obstacles further limit the
effectiveness of current federal anti-discrimination laws. For example, the
various tests for direct discrimination incorporate a requirement that an
applicant establish less favourable treatment compared with a hypothetical
