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1 Introduction 

1. The Australian Human Rights Commission (the Commission) welcomes the 
opportunity to make this submission to the National Human Rights Consultation 
(the Consultation).  

2. The Commission is Australia’s national human rights institution, with 23 years of 
experience promoting and protecting human rights in Australia.  

3. The Consultation provides the first ever Australia-wide consultation about 
protecting and promoting human rights. This broad-based consultation process 
is a good example of participative democracy – people throughout Australia 
have been given an opportunity to tell the Australian Government how they 
want their human rights protected.  

4. The Commission acknowledges that there is a significant divergence of views 
about the appropriate mechanisms for protecting human rights in Australia. The 
Consultation Committee has been asked to ‘consult broadly’, to ‘seek out the 
wide range of views held by the community about the protection and promotion 
of human rights’ and to ‘provide an assessment of the level of community 
support for each option it identifies’.  

5. Genuine and broad-based support for the better protection of human rights in 
Australia is the first step towards creating a vibrant human rights culture across 
the country. Consequently, the Commission sees this consultation process as 
critical in moving towards enhanced human rights protections for all people in 
Australia.  

6. The Commission’s long experience working on human rights issues places it in 
a unique position to offer recommendations about the most appropriate 
mechanisms for better protecting human rights in Australia.  

7. The Commission has consulted directly with Australians about their human 
rights concerns for over two decades. This includes, for example, people from 
vulnerable communities including Aboriginal and Torres Strait Islander peoples, 
people with a disability and people who are homeless. It also includes ‘ordinary’ 
Australians from a broad cross-section of the community, including women from 
all walks of life and people who live in rural and remote Australia.  

8. Overwhelmingly, the Commission hears that Australians care about their 
fundamental human rights and think that there should be better protection of 
these rights.  

9. In light of all the Commission’s experience and after careful consideration, the 
Commission has come to the view that a better developed culture of respect for 
human rights is essential to improved human rights protection in Australia. The 
Commission believes that a number of measures must be taken to achieve this 
cultural change – and that the centre-piece of these measures should be a 
Human Rights Act which requires each of the three branches of government to 
integrate consideration of human rights into its everyday work.  
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10. Australia played a significant role in drafting the Universal Declaration of Human 
Rights in the 1940s. Now, over 60 years later, it is time to make these human 
rights real for all people in Australia. It is time to bring human rights home.  

2 Summary 

11. Australia’s strong traditions of liberal democracy, an independent judiciary and a 
robust media have been sufficient to protect the rights and freedoms of most 
people in Australia, most of the time. However, not all people in Australia can be 
confident of enjoying this protection in respect of all aspects of their lives all of 
the time.  

12. Australia needs a system of government that makes sure that all people, no 
matter who they are, what they do, or where they live, have a safety net to 
protect their fundamental human rights. 

13. All people in Australia should be able to name the human rights that the 
Australian Government has pledged to protect; and they should understand 
their responsibility to respect the rights of others.  

14. A stronger human rights culture will build respect for the human dignity, freedom 
and equality of all people in Australia.  

15. This submission addresses the following key questions. 

Part A – Which human rights should be protected and promoted in Australia? 

16. The Commission believes that Australia should protect and promote all human 
rights in the international human rights treaties to which Australia is a party and 
the international human rights declarations Australia supports.  

17. Many of the human rights in international instruments the Australian 
Government has agreed to uphold have not yet been implemented in Australia. 
This should change. Australia should live up to its international commitments by 
ensuring that human rights standards are brought into domestic law. 

Part B - Are human rights currently sufficiently protected and promoted in 
Australia? 

18. In the Commission’s view, human rights are not sufficiently protected and 
promoted in Australia at present. Most of the international human rights 
instruments that Australia has promised to uphold are not recognised in 
Australian law. There is no single place in Australian law where people can find 
a clear statement of the rights which are recognised by that law. Furthermore: 

• the Australian Constitution does not fully protect human rights 

• Parliament can make laws that breach human rights without providing 
explicit justification 

• human rights can be overlooked in law and policy development processes 

• the common law does not adequately protect human rights 
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• administrative decisions may breach human rights 

• Australia does not always provide effective remedies for human rights 
breaches 

• the Australian Human Rights Commission’s human rights protection 
functions are limited and its funding base is inadequate 

• anti-discrimination laws do not protect all human rights or prohibit all types 
of discrimination 

• resources for human rights education are seriously inadequate.  

Part C - How could Australia better protect and promote human rights? 

19. A good system of human rights protection involves consideration of human 
rights at all levels, and by all branches of government, with the aim of 
preventing human rights violations. It also involves providing enforceable 
remedies for people whose human rights are breached.  

20. The building blocks of such a system include:  

• a Parliament that considers the human rights implications of all new laws 

• Australian Government decision-makers who respect human rights when 
implementing laws, developing policy and delivering public services 

• Australian courts that consider human rights when making decisions 

• the right to challenge government decisions which breach the human rights 
of individuals 

• all people in Australia being aware of their human rights and their 
responsibility to respect the rights of others. 

21. The Commission believes that the following key measures would help to create 
a better system of human rights protection in Australia: 

• a national Human Rights Act 

• strengthened and streamlined federal anti-discrimination laws which 
extend the grounds of prohibited discrimination and promote equality 

• constitutional reform to  

o recognise Indigenous peoples in the preamble to the Australian 
Constitution 

o remove racially discriminatory provisions from the Australian 
Constitution 

o replace discriminatory provisions with a guarantee of equality 
and non-discrimination  

• a significantly enhanced national program of human rights education  

• enhancing the role of the Australian Human Rights Commission to support 
the better promotion and protection of human rights, and ensuring 
adequate funding for the Commission to fulfil that role.  
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22. In making the key recommendation that a national Human Rights Act should be 
adopted, the Commission respectfully acknowledges the range of views about 
the best way to protect and promote human rights in Australia. Alternative 
arguments include, but are not limited to: 

• the argument for a constitutionally entrenched bill of rights 

• the argument for a stronger form of statutory human rights protection 

• the argument that our current system of government provides adequate 
protection for human rights and that no specific human rights law is 
necessary or desirable.  

23. The Commission has carefully considered these alternatives and has engaged 
in many discussions about the pros and cons of the various models. Ultimately, 
the Commission has come to the view that the best way to protect and promote 
human rights is through a national Human Rights Act, similar to the model used 
in the United Kingdom, New Zealand, Victoria and the Australian Capital 
Territory.  

24. The Commission believes that such a Human Rights Act would ensure that 
relevant human rights are considered every time a government law, policy or 
other decision is made. In this way, a Human Rights Act would help promote the 
development of a culture of respect for human rights, thus helping to prevent 
human rights breaches before they occur, and introduce greater transparency 
and accountability into our system of government.  

A Human Rights Act would be an exercise of parliamentary supremacy 

25. A national Human Rights Act should make sure that Australian Government 
decision-making respects human rights, while ensuring that parliamentary 
supremacy is preserved.  

26. Enacting a Human Rights Act would, in itself, be fundamentally democratic. It 
would be Parliament deciding how it believes human rights should be protected, 
promoted and respected in Australia. It would be Parliament deciding how its 
own processes and those of the executive and the courts should be altered to 
achieve that human rights protection.  

A Human Rights Act should bring human rights into parliamentary law-making 
processes 

27. A Human Rights Act should require the federal Parliament to consider human 
rights when it makes new laws: 

• each bill introduced into Parliament should be accompanied by a human 
rights compatibility statement  

• a parliamentary Human Rights Committee should be established to review 
the compatibility of each bill with the human rights set out in the Human 
Rights Act 

• Parliament should be required to publicly explain a decision to adopt a law 
that is inconsistent with the Human Rights Act. 
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A Human Rights Act should bring human rights into government decision-
making processes 

28. A Human Rights Act should require the Australian Government to respect 
human rights when developing policy, making decisions and delivering services:  

• all Cabinet submissions should be accompanied by a Human Rights 
Impact Assessment 

• all federal public authorities should respect the human rights set out in the 
Human Rights Act by  

o considering and respecting human rights when they make decisions 
and set policies  

o preparing internal Human Rights Action Plans  

o reporting annually on compliance with the Human Rights Act 

o ensuring that public servants receive adequate human rights 
training.  

29. It should be unlawful for a public authority to: 

• act in a way that is incompatible with human rights 

• fail to give proper consideration to human rights in decision-making.  

A Human Rights Act should bring human rights into the courts  

30. Federal courts and tribunals should be required to interpret legislation, as far as 
it is possible to do so consistent with the statutory purpose, in a manner that is 
consistent with the human rights in the Human Rights Act.   

31. There should be a mechanism to alert Parliament when a court finds that a law 
cannot be interpreted consistently with human rights. It would then be up to 
Parliament to consider the future of that law. The courts would not have the 
power to invalidate legislation. 

A Human Rights Act should provide remedies for breaches of human rights 

32. A Human Rights Act should provide ways for individuals whose human rights 
have been breached to seek remedies. These remedies should include: 

• internal complaint handling mechanisms within federal public authorities 

• conciliation of complaints by the Australian Human Rights Commission 

• a cause of action in the courts 

• the right to seek reparations, including compensation where necessary and 
appropriate. 

A Human Rights Act should be accompanied by a national Equality Act 

33. Australia has a thirty year history of anti-discrimination legislation. However, 
there remain key grounds of discrimination which are not prohibited in federal 
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anti-discrimination laws, for example discrimination on the basis of sexuality. 
Further, current anti-discrimination laws are inconsistent in their approach.  

34. Australia’s federal anti-discrimination laws should be modernised and 
harmonised. In principle the Commission supports the enactment of a single 
Equality Act. However, due to the complexity of this task, there should be an 
extensive inquiry about how best to provide statutory protection of equality in a 
manner that minimises concerns that a single Act will lose the focus on 
discrimination for particular groups within society. Special purpose 
Commissioners should be retained.  

A Human Rights Act should be accompanied by constitutional protection of 
equality for all people in Australia 

35. Although this submission focuses on a Human Rights Act, such legislation 
alone will not be enough to fully protect and promote human rights in Australia. 

36. The Australian Constitution continues to discriminate on the basis of race. This 
is unacceptable. The Australian Government should initiate a process of 
constitutional reform to ensure the constitutional protection of equality and non-
discrimination, as soon as possible. 

A Human Rights Act should be accompanied by a strong human rights 
education program 

37. For Australia to develop a robust human rights culture, all people in Australia 
need to better understand their human rights and their responsibility to respect 
the rights of others. This includes parliamentarians, court officials, public 
servants, private sector workers, students in both schools and universities and 
members of the general public. 

38. Currently, human rights education efforts are ad hoc and inadequate. There is 
an urgent need for a properly resourced national human rights education 
program.  

The role of the Australian Human Rights Commission should be enhanced 

39. The Australian Human Rights Commission has over two decades of expertise in 
the protection and promotion of human rights in Australia. If Australia adopts a 
Human Rights Act, the Commission is the appropriate body to assist with the 
Act’s implementation and to monitor its effectiveness. In particular, the 
Commission should be charged with investigating and conciliating a broader 
range of human rights complaints.  

40. However, regardless of whether Australia adopts a Human Rights Act, there is a 
range of ways in which, if properly resourced, the Commission’s functions could 
be strengthened to ensure better protection and promotion of human rights. 
Strengthening the Commission would also lead to an enhanced ability to 
address systemic discrimination and build substantive equality. 
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41. The Commission at present is not adequately funded. It needs to be properly 
resourced to carry out its existing functions and any additional functions would 
need to be accompanied by adequate funding.  

A Human Rights Act will not work in isolation of other measures 

42. None of these measures will work in isolation. For there to be a real and lasting 
improvement to human rights protection in Australia, all of these reforms should 
be implemented. 

43. The cumulative impact of these reforms will be the development of a stronger 
human rights culture in Australia. This will lead to a fairer Australia, where the 
human dignity, freedom and equality of all people are better respected.  

3 Recommendations 

44. The Australian Human Rights Commission makes the following key 
recommendations to the Consultation: 

1. The Australian Parliament should enact a national Human Rights Act.  

2. The Australian Government should refer to the Australian Law Reform 
Commission for inquiry and report the question of how best to strengthen, 
simplify and streamline federal anti-discrimination laws. 

3. The Australian Government should begin a process of constitutional reform 
to protect the principle of equality for all people in Australia. 

4. The Australian Government should resource a significantly enhanced 
nation-wide human rights education program. 

5. The Australian Government should enhance the powers, functions and 
funding of the Australian Human Rights Commission, particularly if a Human 
Rights Act is adopted. Any new functions should be accompanied by 
appropriate funding. 

45. Further recommendations are made throughout this submission. A full list of 
recommendations is provided in Appendix 1.  
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PART A: Which human rights should be protected and promoted in 
Australia? 

4 Introduction 

46. The Consultation Committee has focused on three key questions. The first asks 
which human rights (including corresponding responsibilities) should be 
protected and promoted in Australia. 

47. The Commission’s answer to that question is that Australia should protect and 
promote all human rights in the international human rights treaties to which 
Australia is a party and the international human rights declarations Australia 
supports. 

48. Many of the human rights in international instruments the Australian 
Government has agreed to uphold have not yet been incorporated into 
Australian law. This should change. Australia should live up to its commitments 
by ensuring that the human rights standards to which it has agreed 
internationally are implemented domestically.  

49. This section provides a fuller answer to the Consultation Committee’s first 
question by providing brief background on: what human rights and 
responsibilities are; where human rights come from; and Australia’s 
international human rights obligations. 

5 What are human rights? 

5.1 Human rights are core human values  

50. Human rights are the basic standards of treatment that all people are entitled to, 
simply because they are human. They are based on the fundamental belief that 
all human beings have inherent dignity and worth.  

51. Human rights are based on core values like freedom, equality, dignity and 
respect. They are about living a life free from fear, harassment and 
discrimination. They protect people’s freedom to make choices about their own 
lives, and they promote equal opportunities for all people to develop to their full 
potential. 

52. Equality is one of the most fundamental values underpinning human rights. 
Equality is a fundamental right in itself – all people have a right to be equal 
before the law and to be protected from discrimination on any ground such as 
race, colour, sex, language, religion, political or other opinion, national or social 
origin, property, birth or other status.1 In addition, all people are entitled to enjoy 
all of their other human rights without discrimination.2 
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5.2 Human rights are universal and inalienable 

53. Human rights are universal – they apply to everyone, everywhere, every day. All 
people are entitled to enjoy the same basic rights regardless of who they are, 
what they look like, where they come from or what they believe in. 

54. The international community has long recognised that the enjoyment of human 
rights and fundamental freedoms is an essential element of a peaceful society. 
As acknowledged by the Universal Declaration of Human Rights (the Universal 
Declaration), the ‘recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family is the foundation of 
freedom, justice and peace in the world’.3 

5.3 Human rights are indivisible and interdependent 

55. Human rights are often divided into two broad categories – civil and political 
rights, and economic, social and cultural rights. However, in practice this is an 
artificial distinction.  

56. In reality, human rights are indivisible and interdependent. The realisation of all 
human rights is necessary for an individual to live with dignity and to enjoy 
equality. Many civil and political rights cannot be realised unless economic, 
social and cultural rights are also secured.  

57. For example, if a person does not enjoy their economic right to adequate food, 
their civil right to life will be undermined. Or, if a person does not enjoy their 
economic right to adequate housing, they might have difficulty enjoying various 
civil and political rights including the right to privacy and the right to vote. 

58. In the Commission’s experience, many of the most pressing human rights 
concerns facing people in Australia relate to economic, social and cultural 
rights. These include access to adequate health care, education and housing. 
And the restriction of these rights is often linked to civil and political rights like 
the right to non-discrimination. 

59. The need for better protection to ensure the progressive realisation of 
economic, social and cultural rights in particular is discussed in more detail in 
section 20.5 of this submission. 

5.4 Human rights come with responsibilities 

60. It is important to recognise that, just as all people are entitled to enjoy all human 
rights, all people also have responsibilities to respect the rights of others. 

61. This is recognised in the Universal Declaration, which calls on every individual 
in society to promote respect for human rights and freedoms.4 It is also 
recognised in key human rights treaties, which note that individuals have duties 
to other individuals and to their community, and have a responsibility to strive 
for the promotion and observance of human rights.5   
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62. These responsibilities are not binding legal obligations on individuals. 
Nonetheless, respecting the rights of others is a fundamental civic duty. It is 
important to promote the awareness and exercise of these responsibilities in 
Australia. 

6 Where do Australia’s human rights obligations come from?  

63. Australia as a nation state has a broad range of international human rights 
obligations. These obligations exist because Australian Governments have, 
over the past sixty years, voluntarily agreed to become a party to various 
international human rights instruments, as outlined below.  

6.1 Seven major human rights treaties 

64. Australia is a party to seven of the major international human rights treaties, as 
follows:6 

Major human rights treaties Australia 
adopted 

International Convention on the Elimination of All Forms of Racial 
Discrimination (CERD)7 

1975 

International Covenant on Economic, Social and Cultural Rights 
(ICESCR)8 

1976 

International Covenant on Civil and Political Rights (ICCPR)9 1980 

Convention on the Elimination of All Forms of Discrimination 
against Women (CEDAW)10 

1983 

Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (CAT)11 

1989 

Convention on the Rights of the Child (CRC)12 1991 

Convention on the Rights of Persons with Disabilities (Disability 
Convention)13 

2008 

65. The two core treaties, adopted by the United Nations (UN) General Assembly in 
1966, are the ICCPR and the ICESCR. 

66. The ICCPR protects a broad range of civil and political rights. Many of these 
aim to ensure that all people are able to participate in public and political affairs 
– for example, the right to vote and to run for election, and freedom of speech, 
association and assembly. Other rights aim to protect people’s physical liberty 
and safety – for example, the right to life and to be free from torture, freedom of 
movement, freedom from arbitrary detention, and the right to a fair trial. 

67. The ICESCR creates obligations on government to progressively realise a 
diverse range of economic, social and cultural rights. Many of these relate to the 
basic necessities people need in order to lead a healthy and dignified life – for 
example, the right to adequate shelter, food and clothing and the right to 
adequate health care. Others aim to ensure that all people can develop to their 
full potential and have access to economic opportunities – for example, the 
rights to a basic education, to work, and to fair and safe conditions at work. 
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6.2 Other human rights treaties 

68. Australia is also a party to a number of other international treaties relating to 
human rights, including the following: 

Other human rights treaties Australia 
adopted 

Convention on the Prevention and Punishment of the Crime of 
Genocide14  

1949 

Convention relating to the Status of Refugees15   1954 

Supplementary Convention on the Abolition of Slavery, the Slave 
Trade, and Institutions and Practices Similar to Slavery16 

1958 

Protocol relating to the Status of Refugees17 1973 

Convention relating to the Status of Stateless Persons18  1973 

Convention on the Reduction of Statelessness19  1973 

Convention concerning Discrimination in respect of Employment 
and Occupation (ILO No.111)20 

1973 

Optional Protocol to the International Covenant on Civil and 
Political Rights21 

1991 

Second Optional Protocol to the International Covenant on Civil 
and Political Rights, aiming at the abolition of the death penalty22  

1991 

Optional Protocol to the Convention on the Rights of the Child on 
the involvement of children in armed conflict23 

2006 

Optional Protocol to the Convention on the Rights of the Child on 
the sale of children, child prostitution and child pornography24 

2007 

Optional Protocol to the Convention on the Elimination of All 
Forms of Discrimination against Women25 

2008 

69. Australia has signed but not yet ratified the Optional Protocol to the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment.26 

70. There are some international human rights agreements that Australia has not 
yet ratified, including the following: 

• Optional Protocol to the Convention on the Rights of Persons with 
Disabilities27  

• Optional Protocol to the International Covenant on Economic, Social and 
Cultural Rights28 

• International Labor Organisation Convention 169.29   

6.3 International human rights declarations 

71. Australia has expressed support for a number of international declarations 
relating to human rights.  
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72. Unlike an international treaty, a declaration does not create binding legal 
obligations. However, declarations do carry significant political and moral weight 
because they are adopted through agreement by the international community. 
They therefore act as key standard-setting documents. Or, in some cases, they 
codify existing standards. 

(a) The Universal Declaration of Human Rights 

73. The most widely supported international human rights declaration is the 
Universal Declaration, which was adopted by the UN General Assembly in 
1948.30 Australia played a key role in drafting the declaration.  

74. The Universal Declaration has had a profound influence on the development of 
international human rights law. It is globally accepted as a statement of 
fundamental rights which should be enjoyed by all human beings – including 
civil, political, economic, social and cultural rights. Some people argue that the 
Universal Declaration has become so accepted by the international community 
over the past sixty years that it has now become a part of international 
customary law, binding on all states.31 

75. Under the Universal Declaration, every individual and organ of society is called 
on to promote respect for human rights through teaching and education, and 
through the adoption of national and international measures aimed at securing 
the recognition of the rights in the declaration.32  

(b) The United Nations Declaration on the Rights of Indigenous Peoples 

76. Another particularly important international declaration is the United Nations 
Declaration on the Rights of Indigenous Peoples (Declaration on the Rights of 
Indigenous Peoples), which was adopted by the UN General Assembly on 13 
September 2007.33 Under the previous federal government, Australia voted 
against the adoption of the declaration. On 3 April 2009, the current federal 
government reversed this position and made a formal statement in support of 
the declaration.34  

77. The declaration does not ‘create’ new rights. Rather, it elaborates existing 
human rights as they apply to Indigenous peoples. It affirms that: 

Indigenous peoples have the right to the full enjoyment, as a collective or as 
individuals, of all human rights and fundamental freedoms as recognized in the 
Charter of the United Nations, the Universal Declaration of Human Rights and 
international human rights law.35  

(c) Other human rights declarations 

78. Australia also supports a range of other international declarations relating to 
human rights, including the following:  

• Declaration on the Elimination of All Forms of Intolerance and of 
Discrimination Based on Religion or Belief 36 

• Declaration on the Rights of Mentally Retarded Persons37 
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• Declaration on the Rights of Persons Belonging to National or Ethnic, 
Religious and Linguistic Minorities.38  

7 What are Australia’s obligations under the major human 
rights treaties? 

79. The human rights set out in an international treaty do not automatically become 
part of Australian law because the Australian Government becomes a party to 
that treaty. However, by becoming a party, the Australian Government makes a 
commitment to the international community – and is thereafter bound by 
international law – to protect the treaty rights in Australian law and practice.  

80. The major international human rights treaties require the Australian Government 
to take a range of steps to respect, protect, fulfil and promote human rights.39 An 
overview of the key steps is set out below. 

7.1 Adopt laws that protect and promote human rights 

81. All of the human rights treaties require Australia to take concrete measures, 
including changing or adopting laws, to implement the terms of the treaty 
domestically.40  

82. For example, in the case of the ICCPR, Australia is obliged to ‘adopt such laws 
or other measures as may be necessary to give effect to the rights’ recognised 
in the Covenant.41 

83. The UN Human Rights Committee has said this means that: 

…unless Covenant rights are already protected by their domestic laws or practices, 
States Parties are required on ratification to make such changes to domestic laws 
and practices as are necessary to ensure their conformity with the Covenant. Where 
there are inconsistencies between domestic law and the Covenant, article 2 requires 
that the domestic law or practice be changed to meet the standards imposed by the 
Covenant's substantive guarantees.42  

84. This obligation to implement domestic protection under the ICCPR is unqualified 
and took effect as soon as Australia became a party. The UN Human Rights 
Committee has said that ‘[a] failure to comply with this obligation cannot be 
justified by reference to political, social, cultural or economic considerations 
within the State’.43 

85. The obligation to ensure that human rights are respected and protected 
domestically is primarily the responsibility of the federal government. It is well 
established that in federal nations like Australia, this obligation includes 
ensuring protections also apply at the state and territory level. For example, 
Article 50 of the ICCPR states that ‘[t]he provisions of the present Covenant 
shall extend to all parts of federal States without any limitations or exceptions’.44 
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7.2 Take administrative, financial, educational and other 
measures to protect and promote human rights 

86. In addition to adopting laws that protect and promote human rights, the 
Australian Government is obliged to implement all other appropriate measures 
required to give full effect to the rights recognised in the human rights treaties.45 

87. For example, in the case of the ICESCR, Australia is obliged to implement the 
Covenant rights using ‘all appropriate means’ including legislative, 
administrative, financial, educational and social measures.46  

88. The ICESCR is slightly different to the other human rights treaties, in that the 
obligation to implement the rights is expressed in terms of ‘progressive 
realisation’.47 This allows for the full realisation of the rights over a period of time 
and allows for resource constraints to be taken into account. However, it still 
requires the taking of ‘deliberate, concrete and targeted’ steps towards realising 
the Covenant rights using all appropriate means.48 The UN Committee on 
Economic, Social and Cultural Rights has also made clear that the ICESCR 
does impose minimum ‘core obligations’ in relation to the rights recognised in 
the Covenant. In relation to the right to health, for example, this requires access 
to health facilities, goods and services on a non-discriminatory basis; access to 
minimum essential food which is nutritionally adequate and safe; and access to 
basic shelter, housing and sanitation and an adequate supply of safe and 
potable water.49  

7.3 Implement human rights without discrimination 

89. Australia must ensure that it implements all of the rights contained in the human 
rights treaties without discrimination.50  

90. For example, the Australian Government must ensure that all children within 
Australia’s jurisdiction can enjoy the rights in the CRC: 

…without discrimination of any kind, irrespective of the child’s or his or her parent’s or 
legal guardian’s race, colour, sex, language, religion, political or other opinion, 
national, ethnic or social origin, property, disability, birth or other status.51  

7.4 Provide effective remedies for breaches of human rights 

91. The human rights treaties either explicitly or implicitly require Australia to ensure 
that a person has access to effective remedies, including judicial remedies, if 
their rights are breached.52 

92. According to the UN Human Rights Committee, an ‘effective remedy’ requires 
reparation to the person whose rights have been violated. Reparations can 
‘involve restitution, rehabilitation and measures of satisfaction, such as public 
apologies, public memorials, guarantees of non-repetition and changes in 
relevant laws and practices’.53 

93. In the case of the ICESCR, the UN Committee on Economic, Social and 
Cultural Rights has noted that although administrative remedies can sometimes 
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be enough, ‘whenever a Covenant right cannot be made fully effective without 
some role for the judiciary, judicial remedies are necessary’.54  

7.5 Report to international treaty committees on Australia’s 
progress  

94. Every two to five years (depending on the treaty), Australia must report to the 
UN committee charged with monitoring each major human rights treaty.55  

95. In those reports, the Australian Government should explain what it has done to 
implement the relevant treaty and what progress has been made in the 
enjoyment of the rights under the treaty.56 The reports should include an update 
on any recent developments in Australian law or practice.57 Reports should also 
respond to issues raised by the relevant UN committee in its concluding 
observations on Australia’s previous report.58 

Recommendation 1: Australia should promote and protect all human rights in the 
international human rights treaties to which Australia is a party and the international 
human rights declarations Australia supports. 
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PART B: Are human rights currently sufficiently protected and 
promoted in Australia?  

8 Introduction 

96. The second key question asked by the Consultation Committee is whether 
human rights are currently sufficiently protected and promoted in Australia. 

97. The Commission’s experience has persuaded it that the answer to this question 
is no. While Australia’s laws and democratic institutions provide an important 
level of respect for fundamental rights and freedoms, the protection of human 
rights in Australia is piecemeal, with systemic weaknesses and significant gaps. 

98. Many Australians are lucky enough to enjoy most of their human rights without 
interference, most of the time. However, there are appreciable numbers of 
people in Australia whose rights are infringed on a daily basis. And there is 
always potential for people to move from ‘lucky’ to ‘unlucky’. 

99. For more than twenty years the Commission has heard from people all around 
Australia about situations where their human rights have not been properly 
protected, and the impacts these experiences have had on their lives and 
livelihoods.  

100. This section of the submission provides a brief overview of some of those 
human rights problems. It then goes on to discuss the underlying causes of 
those problems – the gaps and systemic weaknesses in Australia’s promotion 
and protection of human rights.  

101. The gaps and weaknesses in human rights protection in Australia include the 
following: 

• international human rights treaties have not been adequately incorporated 
into Australian law 

• Australia’s Constitution does not fully protect human rights 

• human rights can be overlooked in law and policy development processes 

• the common law does not properly protect human rights  

• administrative decisions may breach human rights 

• Australia does not always provide effective remedies for human rights 
breaches 

• the Australian Human Rights Commission’s human rights protection 
functions are limited and its funding base is inadequate  

• anti-discrimination laws do not protect all human rights or prohibit all types 
of discrimination 

• resources for human rights education are seriously inadequate.  
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9 The Commission’s experience: examples of insufficient 
human rights protection in Australia  

102. For almost 23 years, the Commission has worked towards ensuring that the 
human rights of people in Australia are promoted and protected. This work has 
covered a vast array of issues, and has often been carried out in conjunction 
with stakeholders including government, NGOs, educational institutions, 
community groups, business and the Australian public. The Commission has 
examined numerous laws and policies for their compliance with Australia’s 
human rights obligations, conducted nation-wide inquiries into issues of critical 
concern, listened to the stories of countless Australians, and investigated 
thousands of individual complaints about human rights breaches. 

103. On a daily basis, the Commission hears from people in Australia who feel that 
their human rights have been breached. In many cases the Commission is not 
able to offer an effective solution, because its statutory powers are limited. 

104. It is often the most vulnerable members of society who are most at risk of falling 
through the gaps in Australia’s human rights protection. The following is a very 
brief snapshot of just some of the ways in which human rights are insufficiently 
promoted and protected in Australia.  

• Aboriginal and Torres Strait Islander peoples: Aboriginal and Torres 
Strait Islander peoples (Indigenous peoples)59 continue to face enormous 
challenges to enjoying their human rights. Compared to non-Indigenous 
Australians, they experience poorer educational outcomes, higher rates of 
unemployment, lower income levels and lower rates of home ownership; 
while at the same time experiencing higher levels of family violence and 
child abuse, and overrepresentation in prisons.60  

• Homelessness: Every night more than 100 000 people in Australia are 
homeless. One in every two people requesting accommodation from a 
homeless service is turned away.61 More than 40% of people who are 
homeless in Australia are younger than 25.62 Indigenous peoples are 
particularly vulnerable to homelessness because of their high levels of 
economic, social and cultural disadvantage.63  

• Domestic violence: As many as one in three Australian women are 
affected by domestic and family violence.64 Nearly one in five Australian 
women has experienced sexual violence since the age of 15.65 Domestic 
violence has been identified as the leading contributor to preventable 
death, disability and illness in women aged 15 to 44 in Victoria.66 Further, 
domestic violence is the most common reason cited by individuals seeking 
assistance with Australian housing services.67 A high proportion of women 
with a disability experience domestic violence.68 

• Gender inequality: Women experience lower levels of workforce 
participation, take on greater shares of caring responsibilities, and are 
generally paid less for the same work than men.69 In the World Economic 
Forum’s Global Gender Gap Index, Australia is ranked number one (with 
other countries) for educational attainment, but number 41 for labour force 
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participation.70 Australian women who work fulltime earn, on average, 16% 
less than men.71 Women are also more likely to be engaged in low paid, 
casual and part-time work.72 These factors contribute to a significant 
gender gap in retirement savings.73 

• Children and young people: Young people are often ‘moved-on’ from 
public places where they gather, under laws which give police broad 
powers to ‘move-on’ or detain people in public spaces.74 These powers 
disproportionately impact on young people, especially Indigenous and 
homeless youth. Many children in Australia are subjected to child abuse 
and neglect or are exposed to domestic violence.75 Others are not able to 
access adequate educational opportunities, particularly in rural and remote 
areas.76 

• People with disability: People with disability continue to face higher 
barriers to participation and employment than many other groups in 
Australian society.77 People with disability represent a significant proportion 
of Australia's working age population (16.6%), yet they participate in the 
workforce at lower rates, they are less likely to be employed when they do 
attempt to participate, and they will earn less if they do get a job.78 Some 
people with disability face challenges to enjoying their right to vote, given 
the lack of electronic voting for people who are blind or visually impaired.79 

• People in prison or detention: Some prisoners in Australia face difficult 
conditions due to overcrowding, as well as inadequate health and mental 
health care.80 UN treaty bodies have raised concerns that children are 
sometimes detained in adult correctional facilities.81 Australia’s mandatory 
immigration detention law remains in place, and some immigration 
detainees face prolonged and uncertain periods in detention in violation of 
the right to be free from arbitrary detention. In addition, some children are 
still held in Australia’s immigration detention facilities.82 

• People in rural and remote communities: People living in some remote 
and rural areas in Australia face significant challenges to enjoying their 
human rights, particularly the rights to education and health care, due to 
lack of access to adequate services and facilities. Some communities have 
little access to essential support services such as mental health care, 
accommodation assistance for people who are homeless, and alcohol and 
drug rehabilitation facilities. Access to public buildings for people with a 
disability is also a significant challenge in some rural areas.83 

• People who are gay, lesbian, bisexual, transgender or intersex 
(GLBTI): There is no federal law specifically prohibiting discrimination on 
the grounds of sexuality, sex identity or gender identity. Many GLBTI 
people in Australia still experience significant levels of violence, 
harassment, bullying and discrimination in the workplace and the broader 
community. Same-sex couples do not enjoy equality of rights regarding 
relationship recognition, including civil marriage rights. Some people who 
are sex and gender diverse face difficulties obtaining official documents 
that accurately reflect their sex or gender.84 
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• People with mental illness: One in five Australians will be affected by a 
mental illness during their lifetime. Many people in Australia with mental 
illness are not able to access prompt and adequate psychological or 
psychiatric care; some have difficulty getting necessary medication; and 
others face challenges accessing adequate accommodation support and 
welfare benefits. They and their families or carers often report being 
treated with a lack of respect and dignity when they seek assistance.85  

• People from culturally and linguistically diverse backgrounds: Many 
people in Australia face experiences of discrimination, vilification or 
violence because of their ethnic, racial, cultural or linguistic background.86 
Over the past few years this has been an increasing issue for Arab and 
Muslim Australians in particular, some of whom have been subjected to 
discrimination, harassment or violence.87 Discrimination against Jewish 
people also remains a problem in Australia.88 

105. There are many more examples of systemic human rights problems in Australia 
than the ones discussed here. Some further examples are discussed as case 
studies in sections 11 to 18 below; others are addressed in further detail in 
Appendix 2.  Undoubtedly, the Consultation Committee’s public consultation 
sessions will have revealed many more stories of individual and systemic 
human rights concerns. 

10 Human rights treaties have not been adequately incorporated 
into Australian law 

106. While some human rights enjoy legal protection in Australia, many aspects of 
the major human rights treaties have not been incorporated into Australia’s legal 
system. The major human rights treaties that Australia has agreed to uphold (as 
discussed in Part A) are not adequately protected in Australian law.  

107. Some aspects of the right to equality and non-discrimination (as set out in the 
ICCPR, CERD, CEDAW, ILO No.111 and the Disability Convention) are 
implemented through the four federal anti-discrimination laws – the Racial 
Discrimination Act 1975 (Cth) (Race Discrimination Act), the Sex Discrimination 
Act 1984 (Cth) (Sex Discrimination Act), the Disability Discrimination Act 1992 
(Cth) (Disability Discrimination Act) and the Age Discrimination Act 2004 (Cth) 
(Age Discrimination Act).89 However, as discussed in section 21 of this 
submission, those laws do not fully protect the right to equality.90  

108. The rights contained in a range of treaties and declarations are recognised 
under the Human Rights and Equal Opportunity Commission Act 1986 (Cth) 
(the HREOC Act), either as schedules to it91 or as ‘relevant international 
instruments’ declared under section 47 of the HREOC Act.92 However, this does 
not make those treaties part of Australian law.93 It does mean that the 
Commission has jurisdiction to exercise its human rights functions with regard 
to those treaty rights, but the Commission cannot make binding 
recommendations and cannot enforce remedies for breaches of the rights. Two 
major treaties – the ICESCR and the CAT – are not scheduled to the HREOC 
Act or declared to be ‘relevant international instruments’. Nor are they otherwise 
fully incorporated into Australian law.94 
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109. The UN treaty bodies charged with monitoring implementation of the ICCPR, 
ICESCR, CRC and CAT have each concluded that those treaties have not been 
adequately incorporated into Australia’s legal system.95 In many cases this 
means that a person in Australia who feels that the government has breached 
their rights under one of those treaties is left without an enforceable remedy. 

110. In 2000, the UN Committee on Economic, Social and Cultural Rights expressed 
regret that ‘because the Covenant has not been entrenched as law in the 
domestic legal order, its provisions cannot be invoked before a court of law’, 
and strongly recommended that Australia ‘incorporate the Covenant in its 
legislation, in order to ensure the applicability of the provisions of the Covenant 
in the domestic courts’.96  

111. In 2009, the same Committee expressed regret that their 2000 recommendation 
had not been implemented, and called for ‘comprehensive legislation giving 
effect to all economic, social and cultural rights uniformly across all 
jurisdictions’.97 

112. In 2000, the UN Human Rights Committee raised concerns that, in the absence 
of a constitutional bill of rights or a constitutional provision giving effect to the 
ICCPR, there are gaps in Australia’s protection of the ICCPR rights and areas 
where people are not able to access an effective remedy for a rights violation.98  

113. In 2009, the same Committee reiterated its concerns and recommended:  

The State party should: a) enact comprehensive legislation giving de-facto effect to all 
the Covenant provisions uniformly across all jurisdictions in the Federation; b) 
establish a mechanism to consistently ensure the compatibility of domestic law with 
the Covenant; c) provide effective judicial remedies for the protection of rights under 
the Covenant; and d) organize training programmes for the Judiciary on the Covenant 
and the jurisprudence of the Committee.99  

11 Australia’s Constitution does not fully protect human rights 

114. Contrary to the belief of many Australians,100 the Australian Constitution does 
not include a bill of rights, and it offers only limited protection for a small number 
of discrete human rights. None of the international human rights treaties agreed 
to by the Australian Government have been incorporated into the Constitution. 

115. When the Australian Constitution was written, the drafters were more concerned 
with the rights of the states than with the rights of individuals in Australia. One of 
the key arguments against the inclusion of individual rights in the Constitution at 
federation was that they would ‘usurp the power of the States’.101 Further, the 
drafters were also ‘concerned to maintain the power of colonies, once they 
became the Australian states, to discriminate between people on the ground of 
their race’.102 

116. At the Constitutional Conventions in the 1890s, there were no Indigenous 
people, women or working men as delegates. Those who drafted the 
Constitution were confident that ‘the protections to individual rights provided by 
the traditions of acting as honourable men were quite sufficient for a civilised 
society’.103  
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117. As a result, the Australian Constitution provides only limited safeguards for 
individual rights and freedoms. These include:  

• the right to compensation on just terms in the event of a compulsory 
acquisition of property by the Commonwealth104  

• the right to trial by jury for a federal indictable offence105 

• the right to challenge the lawfulness of decisions of the Australian 
Government in the High Court106  

• a prohibition on making federal laws that establish a religion, impose a 
religious observance or prohibit the free exercise of any religion107 

• a prohibition on making federal laws that discriminate against a person 
because of the state in which they live.108  

118. The High Court has found that some rights are implied in the text of the 
Constitution. This includes freedom of expression in relation to public and 
political affairs, commonly referred to as ‘freedom of political communication’.109 
This right is directed at ensuring that people are free to discover and debate 
matters which enable them to exercise a free and informed choice as voters.110  

119. The High Court has rejected suggestions that other basic rights, like the right to 
equality, are implied by the text of the Constitution.111 Even for those rights that 
are protected by the Constitution, either expressly or by implication, the 
Australian judiciary has generally interpreted them narrowly.112 The High Court 
has not supported the proposition that, in cases of ambiguity, the Constitution 
should be interpreted consistently with human rights.113 

120. Thus, there are many fundamental human rights that the Australian Constitution 
does not protect – the right to life, the right to equality and non-discrimination, 
the right to be free from arbitrary detention, freedom of assembly, and the right 
to be free from torture and cruel or inhuman treatment – to name just a few.114 

121. In combination, these factors mean that the Australian Constitution offers very 
limited protection for human rights, and very limited constraints on the ability of 
the federal Parliament to pass laws that breach human rights. 

11.1 Example: Australia’s Constitution does not protect racial 
equality – the Northern Territory Emergency Response 

122. The UN Committee on the Elimination of Racial Discrimination has expressed 
concern that there is no entrenched guarantee against racial discrimination in 
Australia.115  

123. While the Race Discrimination Act provides some protection against racial 
discrimination, the Australian Constitution does not include protection for the 
right to racial equality. This means the federal Parliament can override the 
legislative protection offered by the Race Discrimination Act and adopt laws that 
discriminate on the basis of race.  
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124. The federal Parliament did this in 2007, when it suspended the operation of the 
Race Discrimination Act in order to pass the Northern Territory Emergency 
Response (NTER) legislation. The NTER legislation introduced measures to 
address child sexual abuse and family violence in 73 prescribed Indigenous 
communities in the Northern Territory.  

125. The Commission does not dispute that the Australian Government has an 
obligation to promote and protect the right of Indigenous peoples to be free from 
family violence and child abuse.116 The Commission has consistently supported 
those aspects of the NTER.117 However, the Commission does not accept that 
to take the urgent action necessary to protect the rights of children and families, 
it is necessary to discriminate on the basis of race. 

126. The NTER legislation measures that discriminate or allow discrimination on the 
basis of race include: 

• suspending the application of the Race Discrimination Act and allowing 
officials to act in a racially discriminatory way  

• controlling how a person spends their money through income management 
measures, a significant interference with the right to privacy 

• applying parts of the social security legislation retrospectively 

• excluding some aspects of social security administrative decisions from 
review 

• acquiring property on a different basis to other property holders in the 
Northern Territory.  

127. The UN Human Rights Committee criticised the Northern Territory Emergency 
Response as being inconsistent with Australia’s obligations under the ICCPR, 
and expressed particular concern about the suspension of the Race 
Discrimination Act and the lack of consultation with Indigenous peoples in 
designing the NTER measures.118  

11.2 Example: Australia’s Constitution did not stop Parliament 
from making laws that authorised indefinite detention – the 
Al-Kateb case 

128. In the 2004 case of Al-Kateb v Godwin, the High Court of Australia was asked 
to decide whether the Migration Act 1958 (Cth) (Migration Act) authorises the 
indefinite detention of an unlawful non-citizen when there is no real prospect of 
his removal from Australia.119 The Court found that a law that resulted in a 
person being held in immigration detention indefinitely was constitutionally valid. 

129. Mr Al-Kateb was twenty four when he arrived in Australia by fishing boat, 
without a valid visa. He was taken to Curtin Immigration Detention Centre in the 
Western Australian desert. Mr Al-Kateb’s application for a protection visa to stay 
in Australia was rejected. The Department of Immigration tried to remove Mr Al-
Kateb without success. Mr Al-Kateb was held in immigration detention for years, 
with no idea when he would be freed. 
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130. In the High Court, Mr Al-Kateb argued that the Migration Act should be 
interpreted consistently with Australia’s obligations under the ICCPR, which 
protects the right to liberty and prohibits arbitrary detention.120   

131. The majority of the High Court found that the words of the Migration Act clearly 
required Mr Al-Kateb to be detained until he could be removed from Australia, 
regardless of the fact that there was no reasonable prospect of this happening 
in the foreseeable future. Because the majority decided the words were 
unambiguous, they did not consider Mr Al-Kateb’s human rights. Justice 
McHugh recognised that the situation was ‘tragic’ but said: 

It is not for courts … to determine whether the course taken by Parliament is unjust or 
contrary to basic human rights. The function of the courts in this context is simply to 
determine whether the law of the Parliament is within the powers conferred on it by 
the Constitution.121  

132. According to Justice McHugh, the case illustrated that a judge ‘may be called 
upon to reach legal conclusions that are applied with “tragic” consequences’.122 
This observation could also be made about other cases – in the same year as 
the Al-Kateb case, the High Court also upheld the legality of the long-term 
detention of children and confirmed that immigration detention remains lawful 
even if the conditions are harsh or inhuman.123 

12 Human rights can be overlooked in law and policy 
development processes 

133. As mentioned above, the best system of human rights protection is one that 
prevents breaches of human rights occurring in the first place. One of the key 
weaknesses in Australia’s current system is that there are no formal 
mechanisms to ensure that federal ministers, parliamentarians and government 
departments assess the potential human rights implications of laws and policies 
before they are adopted.  

134. Parliament can pass laws that breach Australia’s international human rights 
obligations without even considering those obligations during the drafting 
process, and without public debate or explanation.  

135. The Australian Government can also adopt and implement policy measures 
without considering whether those measures promote and protect the human 
rights Australia has agreed to uphold. 

136. In recent years, these systemic weaknesses have allowed the adoption of laws 
and policies that breach numerous human rights. For example, Australia has 
adopted laws and measures that discriminate against Indigenous peoples in the 
Northern Territory; laws allowing the indefinite detention of people seeking 
asylum; laws discriminating against same-sex couples; and a raft of counter-
terrorism laws that infringe on fundamental freedoms. 

137. There are various stages of the law- and policy-making process where human 
rights may currently be overlooked, as discussed below. 
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12.1 Human rights may be overlooked at the early stages of 
legislative development 

138. The Commonwealth Legislation Handbook (the Legislation Handbook) 
describes the procedures for making federal laws.124 It provides a ‘guide for 
departmental officers and focuses on matters which require action by 
departmental officers’.125 

139. The Legislation Handbook does not require ministers or their respective 
departments to consider human rights in the law- and policy-making process. 
This means that a new policy can be formulated and approved by a minister, 
and legislation can be drafted without consideration as to whether it complies 
with Australia’s human rights obligations.  

140. The Legislation Handbook does state that the Attorney-General’s Department 
should be ‘consulted on proposed provisions that may be inconsistent with, or 
contrary to, an international instrument relating to human rights’.126 However, 
since ministers and departments are not required to consider human rights in 
the first place, it is unclear how human rights issues will be identified and it is 
likely that they will be overlooked in other than clear cases. Further, the 
Legislation Handbook does not explain what should happen in the event that 
the Attorney-General’s Department does confirm an inconsistency with human 
rights.  

12.2 Human rights may be overlooked by Cabinet  

141. The Legislation Handbook requires Cabinet approval for certain significant 
policy proposals involving legislation.127 However, the Handbook ‘does not 
single out policy proposals with a rights impact for Cabinet consideration’.128 Nor 
does it require Cabinet submissions to consider how proposals for new 
legislation might impact on human rights. 

142. The federal Cabinet Handbook provides further guidance for departmental 
officers involved with Cabinet submissions.129 However, like the Legislation 
Handbook, this document does not contain any guidance on how human rights 
should be considered in the preparation of Cabinet submissions. 

12.3 Human rights may be overlooked when making subordinate 
legislation 

143. The Legislation Handbook recommends that ‘rules which have a significant 
impact on individual rights and liberties’ and ‘provisions conferring enforceable 
rights on citizens or organisations’ should be implemented through primary 
legislation rather than delegated (or subordinate) legislation.130  

144. The Federal Executive Council Handbook, which sets out procedures for 
making subordinate legislation, contains no specific guidance on how human 
rights should be considered in the drafting and approval of subordinate 
legislation.131 
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145. Further, the Legislative Instruments Act 2003 (Cth) requires each legislative 
instrument to be accompanied by an explanatory statement.132 However, the list 
of matters that must be addressed in this statement does not include the impact 
of the legislative instrument on human rights. 

12.4 Human rights may be overlooked by parliamentary 
committees 

146. Parliamentary committees scrutinise government activity including new bills, 
existing laws, and issues of public administration and policy. 

147. There are a number of parliamentary committees with special areas of 
expertise. However, there is no specialist committee focused on examining the 
human rights implications of proposed laws. Further, there is no general 
requirement for other specialist committees to consider human rights during 
their inquiries, unless their specific terms of reference require them to do so. In 
practice, terms of reference rarely include human rights considerations. 

148. The Standing Committee on Regulations and Ordinances and the Scrutiny of 
Bills Committee are governed by the Senate Standing Orders, which require the 
Committees to consider whether regulations, ordinances or bills may ‘trespass 
unduly on personal rights and liberties’.133 However, these Committees are 
given no guidance on which rights and liberties they should consider, or how 
they should determine when those rights can be justifiably limited. 

12.5 Human rights may be overlooked in parliamentary debate 

149. Some opponents of stronger legal protections for human rights suggest that 
robust parliamentary debate currently provides sufficient protection.134 However, 
as Professor Hilary Charlesworth has observed, this claim: 

has little empirical basis in Australian history: indeed the current operation of the 
Commonwealth Parliament indicates the sharp diminution of the role of the legislature 
in policy development generally.135 

150. Bills are often debated and adopted by Parliament with little reference to the 
potential impacts on people’s human rights. In some cases, parliamentarians 
and the general public may be unaware of the human rights obligations that 
could be undermined by the proposed legislation. In some cases, 
parliamentarians may be aware, but are not required to explain or justify publicly 
the limitations on rights. In other cases, bills are simply rushed through without 
adequate time to consider or address the potential human rights consequences. 

151. Returning to the NTER legislation as an example, it is clear that Parliament did 
not hold an informed and rigorous debate about the serious potential human 
rights implications of the new legislation.  

152. Alan Ramsey described the passage of the NTER legislation – which has since 
had significant impacts on human rights – as follows: 
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In the House, which met at 12.30pm, Malcolm Thomas Brough, 45, cabinet minister, 
introduced a package of five bills totalling some 700 pages, including explanatory 
memoranda. He began speaking at 12.30. He sat down at 1.51pm after reading five 
speeches end on end, like sausages. It had taken him 10 minutes short of two hours 
just to introduce his five bills. At 9.34 that night it was all over. 

That is, the people's house passed Brough's five bills of 600 pages of legislative 
detail just nine hours after the Prime Minister's delegate introduced them. Debate had 
lasted four hours and 16 minutes. Fourteen politicians had spoken, including Brough 
a second time. Thus in a legislature of 150 MPs, only 13 were allowed only twice as 
long, collectively, to debate the bills as it had taken the minister to read his five 
speeches introducing them.136 

153. Similarly, over the past decade, numerous counter-terrorism laws were rushed 
through Parliament without adequate consideration of, or debate about, their 
potential impacts on fundamental rights and freedoms.137  

154. Both the UN Human Rights Committee and the UN Committee against Torture 
have since raised concerns about aspects of Australia’s counter-terrorism 
laws.138 The impacts of these laws are discussed further in the case study in 
section 13.3 below. 

13 The common law does not properly protect human rights  

155. Some human rights are protected by established common law principles. Other 
human rights have limited protection through certain principles of statutory 
interpretation, as discussed below. 

156. However, many of the human rights the Australian Government has agreed to 
uphold are not protected at all by the common law. And the protection that does 
exist is fragile. Parliament can adopt legislation that overrides the common law 
at any time, without giving due consideration to the human rights implications 
and without having to offer public justification.  

13.1 The common law offers some human rights protections 

(a) Some human rights are recognised by the common law 

157. The common law recognises and protects some fundamental rights and 
freedoms. For example, the right against self incrimination; aspects of the right 
to a fair trial; prohibitions on trespass (which partially protect the right to 
privacy); the right to sue for false imprisonment; a presumption of innocence in 
criminal trials; and a presumption that the standard of proof in criminal cases is 
beyond reasonable doubt.  

(b) The development of the common law is influenced by international human 
rights 

158. It is possible for the common law to evolve over time to develop stronger rights 
protections, as international human rights law can influence the development of 
the common law. In Mabo (No 2), Justice Gerard Brennan said that while the:  
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common law does not necessarily conform with international law … international law 
is a legitimate and important influence on the development of the common law, 
especially when international law declares the existence of universal human rights.139   

159. However, this principle is subject to the somewhat ambiguous qualification that 
the High Court: 

is not free to adopt rules that accord with contemporary notions of justice and human 
rights if their adoption would fracture the skeleton of principle which gives the body of 
our law its shapes and internal consistency.140 

160. Further, the common law cannot offer protection where common law rights have 
been clearly restricted by legislation. Therefore, as the Hon Michael McHugh 
has observed: 

the development of the common law by an independent judiciary by no means 
provides an adequate safeguard for human rights. It can not provide the same level of 
protection as a national Bill of Rights can do.

141
 

(c) Courts assume that Parliament does not intend to breach human rights 

161. In Coco v The Queen,142 the majority of the High Court said that ‘courts should 
not impute to the legislature an intention to interfere with fundamental rights. 
Such an intention must be clearly manifested by unmistakable and 
unambiguous language’.143  

162. This common law principle of statutory interpretation is intended to make sure 
that rights that are traditionally protected by the common law are not overridden 
by legislation unless Parliament has clearly intended to do so.144 

(d) Courts can interpret ambiguous legislation consistently with human rights 

163. A related common law principle of statutory interpretation is that where a law is 
unclear, courts can give the law a meaning that would comply with international 
law, so far as the language of the statute permits.145 In particular, where there is 
ambiguity, the court should prefer a construction that is consistent with and 
advances Australia’s international treaty obligations.146  

164. In addition, where the specific legislation gives effect to an international treaty 
by adopting the words of the treaty, these provisions should be interpreted 
using the international jurisprudence relevant to the treaty, unless there is a 
clear contrary intention in the legislation.147 

13.2 Common law protections can be overridden at any time, 
without explanation 

165. As discussed above, the common law offers a level of protection for some basic 
rights and freedoms. Although this protection is not comprehensive or 
systematic, the common law is often cited as one of the reasons why Australia’s 
current system of human rights protection is sufficient. 
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166. This is simply not the case. Human rights protections offered by the common 
law are extremely vulnerable. Parliament can pass a law that overrides common 
law protections at any time, without having to consider the potential impacts on 
human rights and without public justification. Parliament is restricted only by the 
very limited protections offered by the Australian Constitution (as discussed in 
section 11 above).148  

13.3 Example: Australia’s counter-terrorism laws  

167. Since the terrorist attacks in the United States on 11 September 2001, the 
Australian Government has introduced more than 40 new counter-terrorism 
laws, often without adequate consideration of, or debate about, their potential 
impacts on human rights. Some aspects of these new laws have eroded 
common law protections for fundamental rights and freedoms.149 

168. For example, the right to personal liberty (freedom from arbitrary detention) has 
been described as ‘the most elementary and important of all common law 
rights’.150

 However, this right has been eroded by recent counter-terrorism laws 
which have introduced novel ways for police and the Australian Security 
Intelligence Organisation (ASIO) to detain people without trial. For example: 

• Detention without charge: The Australian Federal Police (AFP) has the 
power to detain a suspect without charge for 24 hours.151 After 24 hours the 
AFP can seek an order from a court to detain the suspect for a further 24 
hours. These 24 hour caps do not include ‘dead time’, which can include 
time when the suspect is contacting a lawyer, taking meal breaks and 
sleeping.152 This means that, in practice, a person can be detained without 
charge for much longer periods. In 2007, Dr Mohammed Haneef was 
detained for 12 days under this power. 

• Restrictions on movement: The Anti-Terrorism Act (No. 2) 2005 (Cth) 
gave federal courts the power to issue control orders in response to a 
request from the AFP.153 Control orders can force a person to stay in a 
certain place at certain times, prevent them from going to certain places or 
talking to certain people, or require them to wear a tracking device. 
Depending on the severity of the restrictions imposed, a control order could 
effectively amount to home detention. 

• Special powers of detention: The Australian Security Intelligence 
Organisation Legislation Amendment (Terrorism) Act 2003 (Cth) gave 
ASIO special powers to question, or question and detain, a person 
suspected of having information related to an anti-terrorism investigation, 
even if that person is not suspected of a terrorist offence.154 Under these 
powers, a person who is not suspected of a terrorism offence can be 
detained for up to seven days.155 The grounds for detention can be kept 
secret.156  

169. In 2009, the UN Human Rights Committee raised concerns that some 
provisions of Australia’s counter-terrorism laws are incompatible with 
fundamental rights protected by the ICCPR.157 The UN Committee against 
Torture has raised concerns about the new regime of preventative detention 
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orders and control orders.158 Both committees have criticised the increased 
powers given to ASIO.159  

14 Administrative decisions may breach human rights 

170. Australian laws regularly authorise federal officials and ministers to make 
administrative decisions that can have significant impacts on people’s human 
rights. It would be reasonable to assume that, when making administrative 
decisions, Australian officials will act in accordance with Australia’s international 
human rights obligations.  

171. However, while the High Court has held that the ratification of an international 
treaty creates a legitimate expectation that administrative decision-makers will 
act in conformity with the treaty, this expectation falls short of a legal right for 
the person who is the subject of the decision, and the decision-maker is not 
bound to comply with the treaty.160 

172. Courts and tribunals can review administrative decisions to ensure the decision-
maker is acting fairly, within their powers and in accordance with the law.161 
However, there is no general legal obligation upon a decision-maker to give 
proper consideration to human rights when making a decision.  

173. At the federal level, the Administrative Decisions (Judicial Review) Act 1977 
(Cth) (ADJR Act) sets out the grounds for judicial review of administrative 
decisions. Failing to give proper consideration to a relevant human right is not a 
ground of review under the ADJR Act.162  

14.1 Example: Right to life – the ‘Bali Nine’ and the death penalty 

174. In 2005, nine young Australians were arrested in Indonesia for their involvement 
in a plan to smuggle heroin from Indonesia to Australia. Before their arrest, the 
AFP provided information to the Indonesian authorities about the young men 
and women who are now known as the ‘Bali Nine’. The information was 
provided in accordance with guidelines which permit the AFP to assist police in 
other countries, even in cases which may attract the death penalty.  

175. Representatives of four members of the Bali Nine brought an action against the 
AFP. In Rush v Commissioner of Police, Justice Finn found there was no cause 
of action against the AFP for exposing the members of the Bali Nine to the 
death penalty.163 The judgment confirmed that the AFP can lawfully provide 
‘police to police’ assistance in circumstances which could result in a person 
being charged with an offence punishable by death. This is despite the fact that 
Australia has abolished the death penalty domestically; is a party to the ICCPR, 
which protects the right to life; and is a party to the Second Optional Protocol to 
the ICCPR, which aims at the abolition of the death penalty worldwide.164 

176.  Three members of the Bali Nine are currently awaiting execution in Indonesia. 
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15 Australia does not always provide effective remedies for 
human rights breaches 

177. As discussed in section 10 above, many aspects of the international human 
rights treaties that Australia has agreed to uphold have not been adequately 
incorporated into Australia’s legal system. In many cases this means that a 
person in Australia who feels that the government has breached their rights 
under one of those treaties is left without an effective remedy. 

178. The Commission provides investigation and conciliation processes to resolve 
complaints about certain human rights issues. However, the UN Human Rights 
Committee has confirmed that these processes cannot be characterised as 
‘effective remedies’ under the ICCPR because the Commission’s 
recommendations are not binding.165  

179. In the last decade, an increasing number of people have resorted to making 
human rights complaints to UN treaty bodies because they could not get an 
effective remedy within Australia. In a significant number of cases, treaty bodies 
have found that Australia has breached the human rights of people within its 
jurisdiction.166 These include the following: 

• In Brough v Australia, the UN Human Rights Committee found that the 
conditions of detention of an Aboriginal boy with a mild intellectual disability 
violated the right of persons deprived of their liberty to be treated with 
humanity and respect for their dignity, the right of juvenile offenders to be 
segregated from adults, and the right of all children to special protection 
without discrimination. The boy was held in solitary confinement in an adult 
prison, his clothes and blankets were removed from him, and he was 
exposed to prolonged periods of artificial light. While being detained in 
these conditions, he attempted suicide.167 

• In Young v Australia, the UN Human Rights Committee found that an 
Australian law discriminated against same-sex couples, in breach of the 
right to equality before the law. Mr Young had been in a relationship with 
Mr C for 38 years. Mr C was a war veteran. When he passed away, Mr 
Young applied for a veteran’s pension under the Veterans’ Entitlements Act 
1986 (Cth). The Department of Veterans’ Affairs denied his application on 
the basis that he did not fall within the definition of persons who could be a 
veteran’s ‘dependant’, which covered members of de facto couples but not 
same-sex couples.168 

• In A v Australia, the UN Human Rights Committee found that the 
immigration detention of a Cambodian man at the Port Hedland detention 
centre for more than four years violated his right to be free from arbitrary 
detention. The Committee also found that Mr A’s right to have the 
lawfulness of his detention reviewed by a court had been breached – 
although an Australian court had found his detention was lawful under the 
Migration Act, the court did not consider his rights under the ICCPR, 
including his right to be free from arbitrary detention.169 

• In Coleman v Australia, the UN Human Rights Committee found that 
Australia had violated the right to freedom of expression. Mr Coleman was 
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fined for breaching a Queensland by-law which prohibited giving a public 
address at a particular pedestrian mall without a permit. He failed to pay 
the fine and was imprisoned.170  

180. In each of these cases, the person whose rights were breached could not 
access an effective remedy within Australia – if they had been able to do so, 
their complaint would not have been admissible to the UN treaty body. 

181. However, even the views of the UN treaty bodies are not enforceable, and the 
Australian Government has often rejected their conclusions and 
recommendations.171 This means that a person’s efforts to seek a remedy for a 
human rights breach may be extremely time-consuming, expensive and 
ultimately fruitless.  

16 The Australian Human Rights Commission’s human rights 
protection functions are limited  

182. The Australian Human Rights Commission is Australia’s national independent 
human rights institution. The Commission’s ‘human rights’ functions are defined 
in section 11 and Division 3 of Part II of the HREOC Act.  

183. Under section 11 of the HREOC Act, the Commission is given the following 
functions:  

• examine laws and proposed laws to assess whether they are consistent 
with human rights, and report the results of the examination to the 
Attorney-General  

• inquire into acts and practices that may be inconsistent with or contrary to 
human rights 

• promote an understanding and acceptance, and the public discussion, of 
human rights  

• undertake research and educational programs to promote human rights, 
and co-ordinate other such programs undertaken on behalf of the 
Commonwealth  

• report to the Attorney-General as to the laws that should be made by the 
Parliament, or action that should be taken by the Commonwealth, on 
matters relating to human rights  

• report to the Attorney-General as to the action that needs to be taken by 
Australia in order to comply with the provisions of certain human rights 
instruments  

• publish guidelines for the avoidance of acts or practices done by or on 
behalf of the Commonwealth that would breach human rights 

• intervene, with the leave of the court, in proceedings that involve human 
rights issues  

• do anything incidental or conducive to the performance of any other 
functions. 
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184. The Commission is empowered to undertake a broad range of work regarding 
the promotion and protection of ‘human rights’, as defined in the HREOC Act. 
However, in practice the Commission’s ability to properly promote and protect 
human rights is limited for the reasons outlined below. (These issues are 
discussed further in sections 20.15 and 25 of this submission, which propose 
measures to enhance the role of the Commission.) 

16.1 The Commission has limited powers of pre-legislative 
scrutiny  

185. The HREOC Act provides that the Commission has the power to examine 
proposed laws when requested to do so by the Minister.172 However, in practice 
the Commission has never received such a request. The Commission’s role in 
scrutinising the human rights compatibility of proposed legislation is often 
confined to appearances before parliamentary committees.  

16.2 The Commission’s functions are limited by a narrow 
definition of human rights  

186. The Commission’s human rights functions are limited by the definition of ‘human 
rights’ in the HREOC Act (which includes those rights set out in the instruments 
scheduled to the Act and other designated ‘relevant international 
instruments’).173 

187. Under the HREOC Act ‘human rights’ means the rights and freedoms in:  

• the ICCPR  

• the CRC  

• the Declaration on the Rights of Mentally Retarded Persons 

• the Declaration on the Rights of Disabled Persons  

• the Declaration on the Elimination of all Forms of Intolerance and of 
Discrimination based on Religion or Belief 

• the Disability Convention.174 

188. This definition does not include the rights protected by other international 
treaties that Australia is a party to, including the ICESCR and the CAT.175  

189. This means that the Commission cannot inquire into acts and practices that 
may breach the rights set out in those instruments, nor can it review legislation 
to assess its consistency with those rights, except to the extent that those rights 
are also incorporated in other treaties within the Commission’s statutory 
mandate.176 
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16.3 The Commission has limited jurisdiction to investigate 
human rights complaints 

190. The Commission’s jurisdiction to investigate human rights complaints is limited 
to acts or practices of the Commonwealth and does not apply to the actions of 
the states or territories.177 This restricts the Commission’s capacity to investigate 
systemic human rights issues across Australia. 

16.4 The Commission lacks adequate resources to fulfil its 
functions 

191. Insufficient funding undermines the Commission’s capacity to fulfil its statutory 
functions, including handling complaints of unlawful discrimination and 
promoting public understanding and acceptance of human rights. As outlined in 
further detail in section 24.8, the Commission has faced significant budget cuts 
since 1996. 

16.5 The Commission cannot enforce its recommendations about 
human rights complaints 

192. The HREOC Act provides a right to lodge a complaint with the Commission in 
relation to an act or practice by or on behalf of the Australian Government that 
is alleged to breach a person’s human rights.178  

193. If the Commission finds a breach of human rights, it can report to the Attorney-
General. This report can include recommendations for preventing a repetition of 
the act or continuation of the practice, as well as the payment of 
compensation.179 However, these are not enforceable remedies – they are non-
binding recommendations which are not directly or indirectly enforceable by the 
courts. 

194. This regime for addressing human rights complaints can be contrasted with the 
regime for resolving complaints of unlawful discrimination. If an unlawful 
discrimination complaint is terminated by the Commission, the complainant can 
commence proceedings in the Federal Court or the Federal Magistrate’s Court. 

16.6 Commission reports and recommendations can be ignored 
by government 

195. The Commission can bring human rights concerns or breaches to the attention 
of the Australian Government through tabling certain reports in Parliament, or 
through other means.  

196. The Australian Government is not, however, required to respond to a 
Commission report which shows that a bill or a law is incompatible with human 
rights, or to recommendations by the Commission that the government should 
provide remedies to an individual victim of human rights violations. This 
undermines the Commission’s ability to create a culture where the government 
is accountable for the impact of its laws, policies and actions on human rights. 
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16.7 Example: The Commission’s ongoing efforts to end human 
rights violations in Australia’s immigration detention system  

197. Some of the obstacles faced by the Commission in holding the Australian 
Government accountable in respect of its international human rights obligations 
are illustrated by the Commission’s repeated efforts to address human rights 
violations caused by Australia’s mandatory immigration detention system.  

198. The Commission has investigated numerous complaints of human rights 
breaches in immigration detention over the past 13 years.180 In cases where the 
Commission has found there was a breach, a report has been tabled in federal 
Parliament setting out recommendations for redress. While the Australian 
Government is required to table these reports, it is not required to respond. In 
many cases, the Commission’s recommendations have been ignored. 

199. More than a decade ago, the Commission conducted an inquiry into the 
mandatory detention system, which resulted in the 1998 report, Those who’ve 
come across the seas: Detention of unauthorised arrivals.181 The Commission 
found that Australia’s mandatory detention policy violated international human 
rights standards, including the right not to be subjected to arbitrary detention. 
The Commission made 94 recommendations about the use of, and conditions 
in, detention and put forward an alternative detention model and a range of 
community release options. 

200. The Australian Government asserted that the mandatory detention policy did 
not breach Australia’s human rights obligations, and did not consider 
implementing the community release options. The government rejected the 
Commission’s recommendations that the lawfulness of immigration detention, 
as interpreted under international law, be subject to judicial review.  

201. In 2004, the Commission released the report of its national inquiry into children 
in immigration detention, A last resort?.182 The inquiry found that Australia’s 
mandatory detention laws and practices resulted in numerous and repeated 
breaches of the CRC. In 2005, the Migration Act was amended to affirm the 
principle that children should only be detained as a measure of last resort, and 
children were gradually released from immigration detention centres (IDCs). 
However, while children are no longer held in IDCs, some children are still held 
in other closed immigration detention facilities, both on the mainland and on 
Christmas Island.  

202. While there have been some key improvements to Australia’s immigration 
detention system over the past few years, many of the Commission’s major 
concerns remain, despite more than a decade of efforts to reform the system. 
Throughout this decade many men, women and children have been detained 
for prolonged periods of time. Australia’s mandatory detention law remains in 
place; the lawfulness of immigration detention is not subject to judicial review; 
there are no legislated standards for conditions in detention; and offshore 
processing of asylum seekers continues on Christmas Island.183 The UN treaty 
bodies have made numerous criticisms about Australia’s mandatory detention 
system and have urged its repeal.184  
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17 Anti-discrimination laws do not protect all human rights or 
prohibit all types of discrimination 

203. Australia has four federal anti-discrimination laws, which provide some 
important protections against discrimination on the basis of race, sex, disability 
and age.185 

204. However, as discussed in further detail in section 21 of this submission, there 
are a number of significant limitations and deficiencies with these laws. They fail 
to offer comprehensive protection against discrimination on the grounds of race, 
sex, disability and age; they do not cover discrimination on a broad range of 
other grounds; and they contain various inconsistencies.  

205. In practice, this means that people are often left without an effective remedy for 
a breach of their right to equality and non-discrimination. 

17.1 Example: Discrimination on the grounds of criminal record 

206. Unlike equivalent legislation in the states and territories, federal anti-
discrimination laws do not provide protection against discrimination on the 
ground of a person’s criminal record.186 While the Commission can accept a 
complaint on this ground under the HREOC Act, it cannot provide an 
enforceable remedy.  

207. The Commission has received numerous complaints over the years from people 
who have been refused employment on the basis of a prior criminal record, 
which is not directly relevant to the job the person is applying for. 

208. For example, in 1991, a man was convicted for receiving stolen goods. He 
completed 200 hours of community service at a police academy in South 
Australia (SA), after which he was employed by the SA Police as a grounds 
person at the academy.  

209. Ten years after his conviction, his position was made redundant and he was 
moved to a security guard position with the Police Security Services Branch, 
where he worked for three months. However, prior to being formally employed 
in the role, the SA Police undertook a criminal record check, as part of its 
standard employment procedures. This check revealed his 1991 conviction and 
he was advised that he would not be offered the security guard position 
because of that criminal record.  

210. The man lodged a complaint with the Commission. The Commission found that 
he had been discriminated against on the basis of his criminal record. There 
was enough evidence available to the SA Police to demonstrate that the man 
possessed the integrity and character required for the job, notwithstanding his 
criminal record. In particular, he had provided ten years of service to the SA 
Police, during which his employment and integrity had been highly praised.  

211. The Commission made recommendations for remedies including compensation, 
but these recommendations were not enforceable under Australian law. To 
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date, the SA Police has not informed the Commission that it has complied with 
any of the recommendations.187 

18 Resources for human rights education are seriously 
inadequate 

212. One of the major gaps in the current protection of human rights in Australia is 
that many people are not aware of what their human rights are, and what 
courses of action are available to them if their rights are breached.188 There is a 
need for significantly enhanced human rights education in the community, in the 
public sector, and in schools and universities.  

213. The need for enhanced human rights education was highlighted by young 
people in various parts of Australia during Commission workshops aimed at 
encouraging broad public participation in the National Human Rights 
Consultation process. (These workshops and the views expressed by young 
people are discussed further in Appendix 5 and Appendix 6.) 

214. The Commission has statutory functions relating to human rights education in 
Australia. These include promoting understanding and public discussion of 
human rights, and undertaking research and educational programs for the 
purpose of promoting human rights.189 Over the years the Commission has 
developed a wide range of education resources and programs.  

215. However, the Commission cannot continue to produce an adequate range of 
materials or adequately distribute them under its current budget. This issue is 
discussed further in section 24.8 of this submission. 
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PART C: How could Australia better protect and promote human 
rights? 

19 Introduction: five major reforms to improve human rights 
protection in Australia 

216. There are a number of ways that human rights could be better promoted and 
protected in Australia. Over the past 23 years, the Commission has 
recommended numerous measures for improving human rights protections for 
specific, vulnerable groups. Some of the major ongoing human rights issues are 
set out in Appendix 2 to this submission. 

217. It is clear from the Commission’s years of experience that, to prevent human 
rights problems from arising, Australia needs to develop a culture of greater 
respect for human rights.  

218. A stronger human rights culture in Australia is unlikely to be achieved through 
ad hoc, piecemeal reform. For all people in Australia to live in a community that 
is truly inclusive and respectful of their rights, no matter who they are or what 
their circumstances, there needs to be overarching, systemic changes to the 
way government, at all levels, considers the human rights of all people. There 
also needs to be greater awareness in the general community of the human 
rights to which we are all entitled and the responsibilities that come with them. 

219. The Commission believes that a combination of the following five major reforms 
would help to build a stronger culture of respect for human rights in Australia:  

• a national Human Rights Act  

• stronger statutory protection of equality and non-discrimination 

• a referendum to amend the Australian Constitution so that it recognises 
Aboriginal and Torres Strait Islander peoples; removes the existing racially 
discriminatory provisions; and protects equality for all people  

• a significantly enhanced national program of human rights education 

• expanded functions and better resourcing for the Commission, as 
Australia’s national human rights institution. 

220. Any one of these reforms would, in some measure, improve the protection and 
promotion of human rights in Australia. However, the Commission believes that 
each of these reforms would complement and strengthen each other. Together 
they would work to help Australia better live up to its international promises to 
protect human rights.  

221. This part of the Commission’s submission explains each one of these five major 
reforms in further detail, with specific emphasis on the Commission’s 
recommendation for a Human Rights Act for Australia. 
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20 A Human Rights Act for Australia 

222. The Commission appreciates that the question of how Australia can best protect 
human rights, and whether Australia should have a Human Rights Act is the 
subject of much debate.  

223. Some believe that only a constitutionally entrenched bill of rights can properly 
protect human rights in Australia. Others believe that our current democratic 
system already properly protects human rights and any interference with that 
system could undermine our democracy. 

224. At the end of this section (in section 20.16) the Commission specifically 
responds to each of the primary arguments against a Human Rights Act.  

225. In the main body of this section, the Commission explains why it believes that a 
Human Rights Act could make a real difference to human rights protection in 
Australia, and how it could be the catalyst for creating a stronger human rights 
culture in the Australian Government and in the Australian community. 

226. In particular, the Commission explains how a Human Rights Act could improve 
the enjoyment, protection and promotion of human rights by simultaneously 
strengthening Australia’s human rights culture and Australia’s democratic 
system of government. 

20.1 Australia should have a Human Rights Act 

227. The Commission believes that a Human Rights Act would help to build a culture 
that respects the human rights of all people in Australia, no matter who they are.  

228. When Australia signed up to the major international human rights treaties, it 
made a commitment to ensure that Australia’s government would always keep 
in mind the basic rights of every person – whether they were part of the majority 
or a minority in the community.  

229. If the federal Parliament passed a Human Rights Act, it would be a major step 
towards fulfilling Australia’s commitment to protecting human rights. 

230. A Human Rights Act would be Parliament’s clear statement of the fundamental 
rights and values to which Australia is committed. The Australian Government 
has already made that statement to the international community; it is now time 
to make it to the Australian community. 

231. A Human Rights Act would set out the human rights that all people in Australia 
are entitled to have protected, and explain that we are all responsible for 
respecting the rights of others. 

232. In this way, a Human Rights Act would be an extremely powerful tool for 
furthering the type of human rights dialogue and education that occurred during 
this Consultation process.  
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233. A Human Rights Act would also be Parliament’s commitment to a democratic 
system that provides transparency and accountability in all decision-making 
which might impact on human rights.  

234. Thus, a Human Rights Act could help to create a stronger human rights culture 
throughout government and the community by: 

• requiring government officials to consider human rights at the early stages 
of the development of law and policy (which should help prevent human 
rights problems from arising) 

• requiring Parliament to consider whether new legislation protects human 
rights, and if not, publicly explain any decision to create or maintain such 
legislation (which should help improve transparency and accountability in 
policy and law-making processes) 

• requiring courts to interpret laws consistently with human rights and 
providing remedies where appropriate (while not giving courts the power to 
strike down legislation – Parliament would have the final say) 

• requiring public authorities to consider and respect the human rights of the 
individuals with whom they are dealing when making decisions (which 
should discourage ‘one-size-fits all’ policies and encourage solutions 
appropriate to the diversity of the Australian community) 

• providing solutions and remedies in the event that a public authority 
breaches human rights without legal authority (which might include an 
accessible alternative dispute resolution process, with the option to go to 
court if a complaint cannot be resolved) 

• clearly setting out human rights and the system for protecting them (which 
means that people in Australia would be better informed about government 
decisions that affect their human rights, improving their capacity to actively 
participate in the governmental processes that impact upon them, thus 
enhancing our democracy).   

Recommendation 2: The Australian Parliament should enact a national Human 
Rights Act.  

20.2 A national Human Rights Act should be based on those in the 
UK, New Zealand, Victoria and the ACT 

235. The Commission believes that an adaptation of the model of human rights 
legislation operating in the UK, New Zealand, Victoria and the ACT is the most 
appropriate form of human rights protection for Australia at this time. 

(a) Why statutory human rights protection? 

236. The Commission recognises that some people argue that Australia should have 
a constitutionally entrenched bill of rights.  

237. However, this option has been excluded from the Consultation Committee’s 
terms of reference. In any event, the Commission is persuaded that a statutory 
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form of protection is the most appropriate for Australia at this time, for reasons 
outlined below. 

238. The Commission also notes that the Hon Michael McHugh recently suggested a 
model of statutory protection based on the Canadian Bill of Rights.190 This model 
would require federal laws to be read subject to the Human Rights Act and 
allow courts to hold that state and territory laws are invalid if they are 
inconsistent with it.191 The model would, however, allow federal Parliament to 
expressly declare that a law could operate notwithstanding the Human Rights 
Act. Parliament could do this at the time the law was first introduced or in 
response to a court decision with which it disagreed.  

239. However, the Commission recognises that there is some community concern 
about the potential role of the courts under a Human Rights Act or a 
constitutionally entrenched bill of rights. It may be that this concern will abate as 
Australia develops an improved human rights culture. Should it do so, the 
question of comprehensive constitutional protection of human rights could 
appropriately be revisited.  

240. The Commission also recognises that many of the reforms to public decision-
making processes that it proposes could be implemented independently of a 
Human Rights Act. 

241. However, piecemeal reform risks replicating the current gaps in Australia’s 
human rights protections. Further, a Human Rights Act would have the 
overarching benefit of being both a clear statement of human rights all people in 
Australia are entitled to, as well as a guide to the steps that should be taken to 
ensure the protection and promotion of these rights.    

242. Therefore, the Commission believes that Australia should have a Human Rights 
Act based on the model described below, because: 

• This model embeds human rights considerations into all stages – including 
very early stages – of public decision-making. This should help prevent 
human rights problems from occurring.  

• This model creates the type of accountability and transparency in decision-
making which would strengthen Australia’s democratic system of 
government and build upon our system of checks and balances.  

• This model preserves parliamentary supremacy. It would be a positive 
action taken by Parliament to express its view on how human rights should 
be protected, and to create the system it believes would achieve that 
purpose. 

• This model provides a clear statement to all people in Australia, and 
around the world, that Australia intends to live up to its international human 
rights commitments. 

• There is precedent for this model in New Zealand, the UK, Victoria and the 
ACT, and the Consultation Committees in WA and Tasmania have both 
supported this model. 
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(b) The main features of the Human Rights Act proposed by the Commission 

243. The Human Rights Act model proposed by the Commission would:   

• protect all people within Australia’s territory and all people subject to 
Australia’s jurisdiction 

• protect rights recognised in international human rights treaties to which 
Australia is a party  

• allow rights to be limited and balanced (with the exception of absolute 
rights) in accordance with strict criteria  

• require the government to consider human rights at the early stages of the 
development of law and policy 

• require parliamentary scrutiny of new legislation to ensure that it is 
compatible with human rights 

• require legislation to be interpreted consistently with human rights 

• require Parliament to be notified, and to publicly respond, if a law is found 
to be inconsistent with human rights  

• require public authorities to act in a way that is compatible with human 
rights and to give proper consideration to human rights in decision-making 

• provide for an effective remedy when a public authority breaches human 
rights. 

244. The following sections describe each of these features in more detail and 
explain why they are important for the creation of a strong human rights culture 
in the Australian Government and the Australian community. 

20.3 A Human Rights Act should protect everyone in Australia, 
without discrimination 

245. Since human rights apply to all people without discrimination, it is important to 
enact a Human Rights Act that protects all people in Australia’s territory and all 
people subject to Australia’s jurisdiction without discrimination.  

246. A Human Rights Act would ideally create a uniform system of human rights 
protection across Australia. However, Australia’s federal structure may 
constrain the achievement of this goal. 

(a) A Human Rights Act should protect every person in Australia’s territory and 
jurisdiction 

247. The Commission is aware of the concern that a Human Rights Act could have 
the effect of granting extra rights to ‘minorities’ at the expense of the ‘majority’.  

248. This is why it is important to reinforce that a Human Rights Act should protect all 
people within Australia’s territory and all people subject to Australia’s jurisdiction 
without discrimination.192  
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249. Overwhelmingly, a Human Rights Act will benefit ordinary people, in their 
everyday interaction with government, by creating a more transparent and 
accountable decision-making system. While some individuals and groups may 
make more use of the legislation than others, this would be because those 
individuals and groups are in greater need of human rights protection than 
others – take, for example, Indigenous peoples who suffer more disadvantage 
than many other groups in Australia.  

250. A Human Rights Act should protect individuals and groups, depending on the 
nature of the rights included.193  

251. A Human Rights Act should also protect the rights of citizens and non-citizens. 
However it would need to recognise that some rights, such as the right to vote, 
apply only to citizens.194 

252. A Human Rights Act should not confer human rights on corporations. 

(b) Ideally, Australia should have uniform protection of human rights  

253. Under international human rights law, the federal government has ultimate 
responsibility for ensuring that human rights protections extend throughout the 
country.195  

254. Ideally, human rights should be consistently protected by all federal, state and 
territory governments in Australia.  

255. As illustrated by the different discrimination laws in Australia (see section 21), it 
is very difficult for people to understand what their rights are and how they are 
protected if they are protected in different ways by the federal, state and 
territory governments. Further, many of the human rights issues that touch 
people’s everyday lives are affected by state and territory laws and policy.  

256. However, there are practical and political difficulties to achieving uniform human 
rights protection across Australia.  

257. It is constitutionally possible for a national Human Rights Act to bind the states 
to some extent.  

258. Pursuant to the external affairs power,196 federal Parliament could introduce a 
national system of human rights protection that binds federal, state and territory 
governments. It is also constitutionally possible that a national Human Rights 
Act may render inconsistent state laws inoperative.197 

259. However, it might not be possible to extend all elements of a national Human 
Rights Act to the states, as the Australian Government does not have the power 
to make laws that would undermine the capacity of the states to function.198  

260. Recognising this limitation, the federal government could introduce a Human 
Rights Act that binds the states to the extent constitutionally possible. The 
Australian Government could then encourage the states to enact their own 
legislation in relation to the outstanding elements (for example, those provisions 
about parliamentary processes). 
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261. An alternative approach would be to limit the operation of a national Human 
Rights Act to federal laws and public authorities and encourage the states and 
territories to enter into co-operative arrangements to implement Human Rights 
Acts throughout Australia.  

262. There is some prospect of success with this approach. The ACT and Victoria 
have already introduced specific laws to protect human rights. Western 
Australia and Tasmania have conducted inquiries into human rights protections 
which recommended that these states introduce human rights acts.199 

263. In the meantime, if a national Human Rights Act does in fact apply only to 
federal laws and public authorities, it should clearly express an intention to 
operate alongside state and territory human rights legislation. A similar 
approach is taken in federal discrimination laws to preserve the operation of 
state and territory anti-discrimination laws.200 

264. As the Commission’s expertise lies in the federal jurisdiction, this submission 
focuses on the potential beneficial impact of a national Human Rights Act upon 
federal laws and policies, and the actions of federal public authorities. However, 
the Commission recommends that the Consultation Committee explore all 
options for uniform human rights protection across Australia. 

Recommendation 3: A Human Rights Act should protect the human rights of all 
people within Australia’s territory and all people subject to Australia’s jurisdiction.  

Recommendation 4: The Australian Government should engage with the states and 
territories with the objective of creating a uniform system of human rights protection 
across Australia.  

20.4 A Human Rights Act should have a principled and inclusive 
preamble 

265. While it may have limited legal significance, the preamble to a Human Rights 
Act could send a strong symbolic message to the Australian community about 
the importance of human rights.  

266. A preamble to a Human Rights Act could articulate, in plain and simple 
language, the importance of human rights for an inclusive, cohesive and 
democratic society. It could set out the fundamental principles and values that 
underpin the Act. And it could affirm that all people in Australia are entitled to 
enjoy human rights, without discrimination. 

267. A preamble should also specifically recognise the unique status of Indigenous 
peoples as first peoples and acknowledge their human rights.201 

268. By recognising Indigenous peoples in the preamble to a Human Rights Act, the 
Australian Government would demonstrate a clear commitment to protecting 
their human rights. This is appropriate given the significant and sustained 
breaches of human rights that Indigenous peoples face.  
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269. A preamble should also highlight that it is the responsibility of government to 
protect, respect and promote human rights, and the responsibility of every 
person in Australia to respect the human rights of others.202 

Recommendation 5: A Human Rights Act should include a preamble that: 

• specifically recognises the human rights of Indigenous peoples 

• highlights that it is the responsibility of government to protect, respect and 
promote human rights, and the responsibility of every person in Australia to 
respect the human rights of others. 

20.5 A Human Rights Act should protect civil, political, economic, 
social and cultural rights 

270. Since human rights are universal, indivisible and interdependent, it is important 
for a Human Rights Act to protect all of the fundamental human rights in the 
human rights treaties which bind Australia.  

271. In particular, and at a minimum, a Human Rights Act should explicitly recognise 
and protect the civil, political, economic, social and cultural rights in the ICCPR 
and ICESCR. 

272. To take advantage of developments in international human rights law and 
ensure the protection of vulnerable groups, a Human Rights Act should include 
a mechanism to permit the use of more specific treaties and declarations to 
interpret and apply the basic civil, political, economic, social and cultural rights 
to those groups. This would include the treaties and declarations focussing on 
women, children, people with disability, different racial groups and Indigenous 
peoples. 

273. Further, vulnerable groups (including Indigenous peoples) should be explicitly 
consulted in the drafting of a Human Rights Act. 

274. Irrespective of which rights are explicitly mentioned in a Human Rights Act, it 
should be made very clear that those rights are not exhaustive.  

275. Further, the legislation should require periodic review of a Human Rights Act, 
including review of whether the rights set out in the Act should be expanded. 
This would make sure that the document stays current and relevant to the 
community’s needs (see section 20.14).  

(a) A Human Rights Act should include economic, social and cultural rights 

276. The Commission believes that a national Human Rights Act should explicitly 
include economic, social and cultural rights, despite the fact that human rights 
legislation in many other jurisdictions predominately protects civil and political 
rights. 

277. There are several reasons for this view.  
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278. First, human rights are universal, interdependent and indivisible. This means 
that the full enjoyment of civil and political rights may be hampered if economic, 
social and cultural rights are not also protected (see section 5.3). 

279. Secondly, some of the most pressing human rights concerns facing people in 
Australia involve economic, social and cultural rights. If economic, social and 
cultural rights were included in a Human Rights Act, those concerns could be 
better addressed. 

280. Thirdly, the omission of economic, social and cultural rights from a Human 
Rights Act would reinforce a commonly-held misconception that these rights are 
somehow less important than civil and political rights. Including those rights in a 
Human Rights Act would help guide and educate decision-makers on the 
significance of these rights to the lives of people in Australia. 

281. Finally, the independent human rights consultation committees in the ACT, 
Tasmania and Western Australia all recommended that at least some 
economic, social and cultural rights be included in state level human rights 
acts.203 The UK Human Rights Act includes the right to education, and the UK 
Joint Committee on Human Rights has suggested that further economic, social 
and cultural rights should also be protected.204 

(i) Economic, social and cultural rights should be explicitly set out in a Human 
Rights Act 

282. Some people argue that it is possible to protect economic, social and cultural 
rights without explicitly listing them in a Human Rights Act. This is because they 
can be protected indirectly through the interpretation of civil and political rights.  

283. For example, civil and political rights such as the right to equality and the right 
to life, liberty and security of the person have been used in Canada to protect 
key economic, social and cultural rights. This includes the right to the highest 
attainable standard of physical and mental health,205 and the right to adequate 
housing.206 

284. However, the Commission believes that economic, social and cultural rights 
should be explicitly set out in a national Human Rights Act. The Commission 
shares the concern of the Western Australian Human Rights Act Consultation 
Committee that an indirect approach to protecting economic, social and cultural 
rights ‘would, at best, result in ad hoc and limited protection for some of these 
rights’.207  

285. The WA Committee further stated that it is ‘undesirable that the protection of 
ESC rights should depend upon the occurrence of a breach of a civil and 
political right in a context which also involves the enjoyment of an ESC right’.208  
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(ii) Courts would not obtain power to make decisions about policy or resource 
allocation 

286. Some people are concerned that explicit protection of economic, social and 
cultural rights in a Human Rights Act might transfer power over resource 
allocation and policy-making from Parliament to the courts.  

287. The Commission believes that a Human Rights Act can be drafted to ensure 
that courts take the principle of ‘progressive realisation’ into account when 
making decisions in relation to economic, social and cultural rights. 

288. For example, the South African Constitution explicitly protects economic, social 
and cultural rights. In South Africa, the government is obliged to ‘take 
reasonable legislative and other measures, within its available resources, to 
achieve the progressive realisation’ of the rights to health care services, 
sufficient food and water, social security and adequate housing.209 

289. In considering these rights, South African courts do not make policy. Instead, 
the role of the courts is limited to assessing whether the measures taken by the 
government are reasonable. The courts:  

will not enquire whether other more desirable or favourable measures could have 
been adopted, or whether public money could have been better spent. … It is 
necessary to recognise that a wide range of possible measures could be adopted by 
the state to meet its obligations. Many of these would meet the requirement of 
reasonableness.210  

290. A Human Rights Act could be similarly drafted to avoid requiring courts to make 
judgments that should properly be left to government. In particular, the principle 
of ‘progressive realisation’ should be a relevant factor when assessing the 
reasonableness of limitations upon economic, social and cultural rights. (For 
further discussion on a ‘reasonable limits’ provision in a Human Rights Act, see 
section 20.6 below.) 

291. Further, it may be that different enforcement mechanisms are appropriate for 
civil and political rights on the one hand, and economic, social and cultural 
rights on the other. (See section 20.12 below.) However, this does not mean 
that economic, social and cultural rights are incapable of enforcement or that 
they should be excluded from a Human Rights Act.  

292. In any event, under the Human Rights Act model proposed by the Commission, 
federal Parliament would always have the final say with respect to resource 
allocation (regardless of the nature of the right at stake).  

(iii) A Human Rights Act could initially set out core economic, social and cultural 
rights 

293. In the event that the Consultation Committee is unsure about whether to 
recommend inclusion of all economic, social and cultural rights in a Human 
Rights Act, the Commission recommends against an ‘all or nothing approach’. 
In those circumstances, the Commission encourages the Consultation 
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Committee to consider a minimum core of economic, social and cultural rights 
for inclusion in a Human Rights Act.  

294. For example, the UK Joint Committee on Human Rights recommended that a 
UK Bill of Rights should contain rights to health, education, housing and an 
adequate standard of living. Inclusion of these core rights was recommended 
because they ‘touch the substance of people’s everyday lives’.211 The Joint 
Committee further considered that this list should be reviewed after a period to 
determine if further economic, social and cultural rights should be added. 

295. In terms of which rights to include in a Human Rights Act, the Commission is 
confident that people in Australia will tell the Consultation Committee about the 
rights that ‘touch the substance’ of their everyday lives. In the Commission’s 
experience, this includes fundamental economic, social and cultural rights such 
as the right to an adequate standard of living, education, housing and health. At 
the very least, such core economic, social and cultural rights should be included 
in a Human Rights Act. 

296. If only a limited number of economic, social and cultural rights are protected 
initially, a Human Rights Act should be reviewed periodically to assess of 
whether further rights should be included (see section 20.14). 

(b) A Human Rights Act should include mechanisms to incorporate the rights of 
specific groups in Australia 

297. As a statement of rights that all people in Australia are entitled to enjoy, a 
Human Rights Act might initially include human rights sourced in the ICCPR 
and ICESCR. These rights are typically expressed in general language, 
applying to everyone.212  

298. Australia has also committed to international treaties and declarations which 
protect the rights of women, children, people with disability, people of different 
races and Indigenous peoples.213  

299. These specific instruments often articulate the way in which general human 
rights apply to people whose human rights are most at risk. They build upon the 
general rights set out in the ICCPR and the ICESCR. For example, the CEDAW 
builds upon the right to equality and non-discrimination as it applies to women 
and the circumstances they face. 

300. The Commission understands the concern that specific issues affecting certain 
groups could be overlooked if a Human Rights Act does not include rights as 
expressed in these instruments. 

301. One way of addressing this is to expressly permit courts and decision-makers to 
consider international law, including human rights materials that elaborate the 
rights of specific groups of people, when interpreting the general civil, political, 
economic, social and cultural rights set out in the Human Rights Act.214  

302. A Human Rights Act need not attempt to exhaustively list which materials the 
courts and decision-makers can consider. It could, however, draw attention to 
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human rights instruments that are of particular importance to people in 
Australia.  

303. This should include: 

• international human rights treaties to which Australia is a party 

• international human rights declarations that Australia supports, such as the 
Declaration on the Rights of Indigenous Peoples  

• general comments and views of the UN treaty bodies  

• judgments of domestic, foreign and international courts and tribunals  

• customary international law.215 

304. This would help ensure that the development of Australian law reflects 
international human rights law. It would also encourage courts and decision-
makers to interpret and apply the general human rights set out in a Human 
Rights Act in a way that responds to the circumstances of certain vulnerable 
groups.  

305. For example, Indigenous peoples would particularly benefit from a Human 
Rights Act that includes general rights of equality before the law, non-
discrimination, economic, social and cultural rights and the right to self-
determination. In applying general human rights to Indigenous peoples, courts 
and decision-makers should be guided by the ‘minimum standards’ affirmed by 
the Declaration on the Rights of Indigenous Peoples and the protections against 
racial discrimination contained in the CERD. 

(i) Marginalised groups should be consulted in drafting a Human Rights Act 

306. The Commission recommends that special effort should be made to ensure that 
Indigenous peoples, and members of other marginalised groups, are full and 
effective participants in the development of a Human Rights Act. This would 
provide an opportunity for people from vulnerable groups to articulate whether 
specific protections should be included in a Human Rights Act, or whether they 
are satisfied that general protections are sufficient to protect their rights.216 

307. If a Human Rights Act initially only includes rights expressed in general terms, a 
periodic review should include consideration of whether further, specific 
protections for certain groups are necessary (see section 20.14).  

(c) The human rights set out in a Human Rights Act should not be exhaustive 

308. The Commission understands the concern that setting out rights in a Human 
Rights Act could cause rights to be limited. However, a Human Rights Act could 
be amended by federal Parliament if necessary. For instance, if Australia 
committed to the protection of new rights, these could readily be incorporated 
into a Human Rights Act. 
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309. Further, a Human Rights Act should not be exhaustive of the rights that people 
may have under domestic or international law. For example, the Victorian 
Charter provides:  

A right or freedom not included in this Charter that arises or is recognised under any 
other law (including international law, the common law, the Constitution of the 
Commonwealth and a law of the Commonwealth) must not be taken to be abrogated 
or limited only because the right or freedom is not included in this Charter or is only 
partly included.217 

310. A similar provision should be included in a national Human Rights Act.  

Recommendation 6: A Human Rights Act should protect civil, political, economic, 
social and cultural rights. 

Recommendation 7: A Human Rights Act should contain an interpretive provision 
that expressly permits courts and other decision-makers to consider international and 
comparative legal materials when applying the Human Rights Act.   

Recommendation 8: Marginalised groups, including Indigenous peoples, should be 
specifically consulted in the development of a Human Rights Act. 

Recommendation 9: The human rights set out in a Human Rights Act should not be 
exhaustive.  

20.6 A Human Rights Act should allow justifiable limitations on 
rights 

311. Most human rights are not absolute and circumstances may require that 
different rights be balanced. For example, it may be necessary to balance the 
right to freedom of expression with the right to privacy. In extraordinary 
circumstances, it may also be permissible to suspend or restrict certain rights. 

312. A Human Rights Act should therefore provide clear guidance as to what rights 
can be limited, when and how. 

(a) A Human Rights Act should include strict criteria and processes for limiting 
rights 

313. A Human Rights Act should set out strict criteria for the limitation of human 
rights, taking into account factors such as the nature of the right and 
considerations of reasonableness and proportionality. 

314. A Human Rights Act should also require Parliament to publicly explain how any 
limitations it intends to impose upon human rights can be justified in a free and 
democratic society. (See section 20.8.)  

315. The Victorian and ACT models provide a useful starting point for developing a 
‘reasonable limits’ provision in a national Human Rights Act.  

316. Section 7(2) of the Victorian Charter provides that: 
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A human right may be subject under law only to such reasonable limits as can be 
demonstrably justified in a free and democratic society based on human dignity, 
equality and freedom, and taking into account all relevant factors including – 

(a) the nature of the right; and 

(b) the importance of the purpose of the limitation; 

(c) the nature and extent of the limitation; and 

(d) the relationship between the limitation and its purpose; and 

(e) any less restrictive means reasonably available to achieve the purpose that 
the limitation seeks to achieve.  

317. Section 28 of the ACT Human Rights Act contains a similar reasonable limits 
provision.218 Both the ACT and Victorian Acts also subject certain rights to 
specific internal limitations.219 

318. According to the recent Victorian decision in Kracke, the requirement that any 
limitation upon a human right be both ‘reasonable’ and ‘demonstrably justified’ 
imposes a ‘stringent standard of justification’ on the government.220 

(b) A Human Rights Act should distinguish between rights that can and cannot 
be limited  

319. A Human Rights Act should distinguish between rights that can be limited and 
rights that are absolute under international law.  

320. International human rights treaties include certain rights with internal limitations. 
For example, article 19 of the ICCPR protects the right to freedom of 
expression. However, this right: 

carries with it special duties and responsibilities. It may therefore be subject to certain 
restrictions, but these shall only be such as are provided by law and are necessary:  

(a) For respect of the rights or reputations of others;  

(b) For the protection of national security or of public order (ordre public), 
or of public health or morals.221  

321. Other human rights are so fundamental that they should never be suspended or 
‘derogated’ from, even in times of public emergency which threaten the life of 
the nation. For example, the ICCPR provides that the following rights are ‘non-
derogable’:222 

• the right to life  

• freedom of thought, conscience and religion 

• freedom from torture or cruel, inhuman or degrading treatment or 
punishment  

• right to recognition everywhere as a person before the law 
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• the prohibition on the retrospective operation of criminal laws 

• the right not to be imprisoned merely on the ground of inability to fulfil a 
contractual obligation 

• the right not to be held in slavery or servitude.  

322. Some of those ‘non-derogable’ rights have internal limitations.223 For example, 
article 18(3) of the ICCPR provides: 

[f]reedom to manifest one's religion or beliefs may be subject only to such limitations 
as are prescribed by law and are necessary to protect public safety, order, health, or 
morals or the fundamental rights and freedoms of others.  

323. However, there are other rights which can never be limited, qualified or 
derogated from. This includes the prohibition on torture, which is regarded as an 
‘absolute’ right. 

324. A Human Rights Act could specifically exempt absolute rights from the 
operation of a reasonable limits provision. This would clearly signal to decision-
makers that some rights are so fundamental that they should never be limited.  

325. Alternatively, a Human Rights Act could rely upon judicial interpretation of the 
reasonable limits provision, with the expectation that the provision would not 
apply to rights that are absolute under international law.224 However, this second 
approach would not explicitly recognise the special nature of absolute rights. It 
would also suggest that absolute rights may be limited, rather than recognising 
that certain rights are non-negotiable.225  

(c) Applying a reasonable limits clause  

326. Applying a ‘reasonable limits’ clause would not be a novel role for Australian 
courts, which already assess the limitations placed on rights in specific 
contexts. 226 This is also a role undertaken by courts in other jurisdictions.227 

327. Further, Australian courts already apply a proportionality analysis in relation to 
the constitutionally implied ‘freedom of political communication’ and the 
guarantee that inter-state trade and commerce shall be absolutely free.228 

328. Finally, it is important to remember that courts would be required to interpret 
legislation in a way that is consistent with the purpose of the legislation, and that 
courts would not be able to invalidate laws under a Human Rights Act. 

Recommendation 10: A Human Rights Act should include a ‘reasonable limits’ 
provision. Human rights protected by a Human Rights Act should only be subject to 
such reasonable limits, prescribed by law, as can be demonstrably justified in a free 
and democratic society. Absolute rights should be exempt from the operation of this 
provision. 



Australian Human Rights Commission 
Submission to the National Human Rights Consultation – June 2009 

 
 

52 

20.7 A Human Rights Act should ensure human rights are 
considered when law and policy is developed 

329. The Commission believes that many human rights problems could be avoided if 
human rights were actively considered in the earliest stages of law- and policy-
making. In other words, human rights breaches may not occur if policy and law 
makers were required to consider the potential human rights impact of policies 
and laws before they finalised them. 

330. The Commission therefore recommends that a Human Rights Act should 
require that any policy submission put to federal Cabinet (including proposals 
for new laws, amendments and policies) should be accompanied by a human 
rights impact statement.  

331. A human rights impact statement should include an assessment of whether a 
proposed law or policy is consistent with the human rights set out in the Human 
Rights Act. It should also draw Cabinet’s attention to any proposed limitations 
on rights and justify those limitations in accordance with any reasonable limits 
provision in the Human Rights Act.  

332. Through these human rights impact statements, Cabinet would be alerted to the 
potential human rights impact of proposed laws and policies and would be in a 
better position to consider human rights in its deliberations. 

333. The Australian Government should also set out these procedures in the Cabinet 
Handbook to provide clear direction to ministers and departments.  

334. Further, the Commonwealth Legislation Handbook should explicitly require 
ministers and their departments to consider the human rights set out in the 
Human Rights Act when developing new laws.229  

335. Example: How could a Human Rights Act make a difference?  

If human rights were taken into account during the development of the Northern 
Territory Emergency Response, the government may have implemented measures to 
protect women and children that did not discriminate on the basis of race. The 
government may have respected the right of Indigenous peoples to participate in 
decision-making in matters that affect their rights. This could have led to a partnership 
approach to policy development. 

Recommendation 11: Any policy submission put to federal Cabinet (including 
proposals for new laws, amendments and policies) should be accompanied by a 
human rights impact statement. 

20.8 A Human Rights Act should ensure human rights are 
considered before new laws are passed 

336. Sometimes, especially in times of perceived emergency or when acting under 
significant time pressure, Parliament disregards or fails to fully consider the 
human rights implications of new laws. This can result in the passing of laws 
that have serious human rights implications – for example counter-terrorism 
laws.  
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337. A Human Rights Act could help prevent human rights breaches by ensuring that 
the human rights implications of new laws are openly and transparently 
assessed and debated, in an informed manner, before the laws are enacted.   

338. Pre-legislative human rights scrutiny should require Members of Parliament to 
consider how legislation may affect human rights before the proposed 
legislation is put to a vote. The human rights implications of any proposed 
measure should be clearly identified. They could then be debated openly in 
Parliament. And in the event that the executive or Parliament was intending to 
limit the enjoyment of any human rights, this should be explicitly identified and 
publicly justified and debated.  

339. Pre-legislative scrutiny would also ensure that courts are better informed of 
legislative intent. 

340. Thus, pre-legislative scrutiny processes could increase accountability and 
transparency – the public would be put on notice when their elected 
representatives were considering measures that would limit human rights.  

341. Pre-legislative scrutiny would also mean that all Members of Parliament, 
including ministers, would have to become familiar with the potential impact of 
new laws and policies on human rights. It would help create an awareness of, 
and a culture of respect for, human rights within Parliament and across 
government departments. 

342. In the Commission’s view, a Human Rights Act should include the following pre-
legislative processes:  

• every bill introduced into Parliament should be accompanied by a 
statement of human rights compatibility 

• every bill should be scrutinised by a specialist parliamentary Human Rights 
Committee  

• in the event that a bill bypasses those processes, the law should be 
automatically reviewed after a fixed period of time. 

343. Example: How could a Human Rights Act make a difference? 

If a Human Rights Act had been in place in the past, with stronger pre-legislative 
scrutiny processes, Parliament would have openly debated whether: 

• a law requiring the mandatory detention of all ‘unlawful non-citizens’ could be 
justified  

• a law permitting the indefinite detention of children and young people in 
immigration detention could be justified 

• changes to workplace relations, taxation or social security laws adequately 
took into account the particular needs of women 

• counter-terrorism laws allowing detention without charge impacted 
inappropriately on the right to liberty and freedom from arbitrary detention. 
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A Human Rights Act would have required Parliament to justify any limitations to 
human rights imposed by such legislation, and publicly explain why such limitations 
were reasonable. This would have stirred active debate in Parliament and the media. 

(a) A statement of human rights compatibility should accompany bills and 
regulations 

344. A Human Rights Act could require the relevant minister or Member of 
Parliament (in the case of a private member’s bill) to prepare a human rights 
compatibility statement for each new bill. This statement would accompany the 
bill when it was introduced into Parliament. 

345. The Legislative Instruments Act 2003 (Cth) could also require that a human 
rights compatibility statement accompany any new or amended regulation 
tabled in Parliament. 

346. The Member of Parliament who introduced the bill or regulation into Parliament 
should be required to explain whether or not it is compatible with human rights. 
The human rights compatibility statement should address, amongst other 
things, any limitations on human rights that the proposed legislation or 
regulation would impose. And if there were such limitations, they should be 
justified in accordance with the reasonable limits provision in the Human Rights 
Act.  

347. Example: How could a Human Rights Act make a difference? 

The requirement to table a statement of compatibility in Parliament could ensure that 
human rights considerations are an integral part of the law-making process. For 
example, the Victorian Privacy Commissioner has stated that:  

 The [Victorian] Charter’s presence and the requirement for a statement of 
compatibility places a spotlight on privacy and encourages the public sector, 
when developing and amending legislation, to turn its mind to broader privacy 
rights as well as information privacy protected by the IPA [the Information 
Privacy Act 2000]. This in turn encourages the sector to consult with [the Office 
of the Victorian Privacy Commissioner] on privacy impacts at an earlier phase in 
the legislative process.230 

(b) A parliamentary Human Rights Committee should examine the human rights 
implications of all bills 

348. Currently, the parliamentary committee system is one of the most important 
mechanisms for the scrutiny of legislation in Australia. As discussed above in 
section 20.8, there is no parliamentary committee that is specifically charged 
with considering the human rights implications of new laws.  

349. A Human Rights Act could require a parliamentary committee to examine new 
legislation, and provide advice to Parliament on any human rights implications. 
This would reduce the likelihood of the introduction of laws that breach human 
rights standards.  
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350. The Committee should be permanent and dedicated to conducting human rights 
scrutiny. This would produce a better result than simply expanding the role of 
existing legislative scrutiny committees, because it would enable the Committee 
to build special expertise in analysing human rights issues. 

351. The pre-legislative scrutiny conducted by the Committee should be a public 
process, further increasing the transparency of public decision-making. The 
Committee’s scrutiny process could also involve engagement with the public 
and civil society, improving the ability of people in Australia to become involved 
in democratic processes. 

352. Experience in the UK and Victoria has shown that human rights committees 
have had an important impact on parliamentary debate. In the UK, it has been 
suggested that parliamentary debate on human rights issues is more informed 
and sophisticated as a result of the work of the Joint Committee on Human 
Rights.231 In Victoria, the pre-legislative scrutiny process has resulted in 
meaningful exchanges been ministers and the Scrutiny of Acts and Regulations 
Committee.232 

(i) A parliamentary Human Rights Committee should have broad functions 

353. The parliamentary Human Rights Committee should consider each bill 
introduced into Parliament and inquire into whether the bill is consistent with the 
Human Rights Act.  

354. A Human Rights Act would guide the parliamentary committee on the rights that 
it should consider when conducting these functions. It would also provide 
guidance on how to assess whether a limitation upon a right could be justified. 

355. The Committee should report its findings to Parliament before Parliament is due 
to vote on the bill in question.  

356. The parliamentary Human Rights Committee could also inquire into any 
questions referred to it by Parliament. 

357. A parliamentary Human Rights Committee could adopt broad terms of reference 
similar to those used in the UK, which enable the UK Committee to consider 
‘matters relating to human rights in the United Kingdom (but excluding 
consideration of individual cases)’.233 The UK Committee undertakes a wide 
range of other functions including: 

• examining existing laws on an ad hoc basis 

• examining pre-legislative documents (for example, Green Papers) 

• monitoring implementation of the human rights legislation 

• monitoring the work of human rights commissions 

• monitoring the government’s human rights policy.234 
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(ii) A parliamentary Human Rights Committee should be adequately resourced 

358. The Committee should be provided with adequate resources and time to be 
able to properly assess the human rights implications of proposed legislation. 
The Commission acknowledges that the demands and complexities of 
legislative programs can be difficult to manage. However, it is important that 
every effort be made to ensure that all aspects of pre-legislative scrutiny are 
conducted appropriately. 

(iii) Other elements of a Human Rights Act would complement the work of a 
parliamentary Human Rights Committee 

359. The Commission acknowledges the view that human rights protections in 
Australia could be improved by strengthening parliamentary committees, 
without a Human Rights Act.235   

360. However, the Commission believes that parliamentary committees alone cannot 
ensure comprehensive human rights protection.236  

361. A Human Rights Act would provide guidance to the parliamentary committee as 
to what rights it should consider, and a framework for assessing proposed 
limitations upon rights.  

362. Further, improving the way human rights are considered in the legislative 
process is only one of many reforms required to develop a culture of respect for 
human rights in government. All levels of government, including government 
agencies and other public authorities, need to consider human rights in 
decision-making. A Human Rights Act is a comprehensive way of ensuring that 
this occurs. 

(c) Parliament should review legislation within a specified time if the pre-
legislative scrutiny process is bypassed 

363. There may be instances where a bill must be expedited through Parliament, 
giving insufficient time for full pre-legislative scrutiny. This should not affect the 
validity, operation or enforcement of the legislation. 

364. However, if Parliament enacts legislation without following the pre-legislative 
scrutiny process, a Human Rights Act should require Parliament to review that 
legislation after a fixed period of operation (for example, two years). This would 
encourage public debate on the impacts of that legislation upon human rights.  

Recommendation 12: Each bill and regulation introduced into the federal Parliament 
should be accompanied by a human rights compatibility statement. 

Recommendation 13: A parliamentary Human Rights Committee should be 
established to review the compatibility of each bill with the human rights set out in the 
Human Rights Act. 

Recommendation 14: Parliament should be required to review legislation within a 
specified time if the pre-legislative scrutiny process is bypassed.  
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20.9 A Human Rights Act should ensure that courts and public 
authorities consider human rights when interpreting and 
applying laws 

365. In the Commission’s view, it is important that public authorities consider how 
their actions and decisions might impact on a person’s human rights. It is also 
appropriate that courts interpret laws consistently with human rights, provided 
the purpose of Parliament in enacting legislation is respected. 

(a) Public authorities and courts should interpret laws consistently with human 
rights 

366. A Human Rights Act could require courts and public authorities to interpret 
federal legislation consistently with the rights protected by the Human Rights 
Act.237  

367. The purpose of a provision of this kind would be to make sure that human rights 
are considered in decision-making at all levels of government so that human 
rights breaches are avoided to the maximum extent possible. 

368. A Human Rights Act which included such an interpretive provision would ‘bring 
human rights immediately to the mind of everybody involved in statutory 
interpretation, whether they be a judicial officer, government official or legal 
practitioner’.238  

369. A human rights interpretive provision would clarify and strengthen the 
established common law presumption that Parliament does not intend to 
abrogate fundamental rights and freedoms in the absence of a clear intention to 
the contrary.239  

370. This principle of interpretation means that Parliament:  

must squarely confront what it is doing and accept the political cost. Fundamental 
rights cannot be overridden by general or ambiguous words. This is because there is 
too great a risk that the full implications of their unqualified meaning may have 
passed unnoticed in the democratic process. In the absence of express language or 
necessary implication to the contrary, the courts therefore presume that even the 
most general words were intended to be subject to the basic rights of the individual.240  

371. A Human Rights Act would strengthen the presumption by supplementing 
common law fundamental freedoms with a specific list of rights that reflects 
Australia’s international human rights obligations.241 

372. Possible models for a human rights interpretive provision can be found in the 
ACT Human Rights Act, Victorian Charter, NZ Bill of Rights Act and the UK 
Human Rights Act.242 There is growing body of jurisprudence about how these 
principles should be applied.243  

373. As is the case in other jurisdictions, the interpretive provision should apply to 
both legislation and regulations,244 regardless of whether they were introduced 
before or after the introduction of the Human Rights Act.245    
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(b) The purpose of Parliament must be respected 

374. A human rights interpretive provision would build upon what Australian courts 
already do – interpret and apply laws enacted by Parliament. As Chief Justice 
Spigelman has observed, significant areas of the law are now governed entirely 
by statute. As such, ‘the law of statutory interpretation has become the most 
important single aspect of legal practice’.246 

375. However, the Commission acknowledges the concern that a Human Rights Act 
may give judges a licence to rewrite legislation and therefore trespass on 
parliamentary supremacy.247 

376. To address this concern, a Human Rights Act should provide that legislation 
may only be interpreted consistently with human rights, if that meaning is also 
consistent with the purpose of the legislation.248  The pre-legislative scrutiny 
processes proposed by the Commission would result in courts being better 
informed about the actual legislative intent. 

377. An interpretive provision would ensure that courts do not cross the line between 
legitimate judicial interpretation and improper judicial law-making.249 It would 
preserve the separation of powers and ensure that courts do not tread onto the 
territory of legislators.  

378. Eminent constitutional and human rights lawyers have confirmed that there is 
no constitutional impediment to introducing such a provision in a national 
Human Rights Act.250 

379. This type of provision would not limit Parliament’s power to make laws, 
including laws that breach human rights. However, it would require Parliament 
to be explicit about its intention to pass a law that is inconsistent with human 
rights.  

380. Similarly, if Parliament objected to the way legislation had been interpreted by a 
court, Parliament could introduce amendments clarifying the operation of the 
law.  

381. In either case, the introduction of a new law or amendments which deliberately 
limit the enjoyment of human rights would engage the pre-legislative scrutiny 
process described in section 20.8. Parliament would be required to justify a 
decision to enact legislative amendments which were inconsistent with human 
rights. However, parliamentary supremacy would be preserved. 

382. Combined with the pre-legislative scrutiny process, the requirement that 
Parliament clearly identify its legislative purpose would ensure that the public is 
better informed about the actions of its elected representatives.  

383. Example: How could a Human Rights Act make a difference? 

The interpretive provision in a Human Rights Act may have made a difference to Mr 
Al-Kateb’s case (see section 11.2). A Human Rights Act would have required the 
High Court to explore if there was a possibility that the Migration Act could be 
interpreted consistently with the purpose of the mandatory detention provisions and 
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the human rights of Mr Al-Kateb. The decision of the minority in Al-Kateb indicates 
that it was possible to do so.251  

Recommendation 15: All federal legislation should be interpreted in a way that is 
consistent with the rights identified in the Human Rights Act, so far as it is possible to 
do so consistently with the purpose of that legislation. 

Recommendation 16: The obligation to interpret laws consistently with human rights 
should apply to everybody interpreting and applying federal legislation, including 
courts and public authorities. 

20.10 A Human Rights Act should ensure that Parliament is notified 
when laws are inconsistent with human rights 

384. Under the Human Rights Act model supported by the Commission, courts would 
not have the power to invalidate laws that are inconsistent with human rights.  

385. However, this does raise the question of what should happen if a court finds it 
impossible to interpret a law consistently with human rights.  

386. Where a statutory provision is inconsistent with a Human Rights Act, it should 
continue to operate. This would ensure that parliamentary supremacy is 
respected.  

387. However, in the Commission’s view there should be some kind of process to 
notify Parliament about the existence of a law that cannot be interpreted in a 
way that is consistent with human rights. 

388. The Commission believes that a notification process would encourage the 
government to take responsibility for laws that breach human rights, and to look 
for ways to achieve its policy objectives without breaching human rights.  

389. If a Human Rights Act included a notification process, it would give Parliament 
an opportunity to reconsider the legislation in question and to amend it to 
ensure that it is consistent with human rights. Or, alternatively, Parliament could 
choose to leave the legislation as it is.  

390. Most importantly, no matter what Parliament decided to do about the law, there 
would be greater transparency and accountability. Parliament would be required 
to publicly explain its decision. Parliament would ultimately be accountable to 
the Australian public for maintaining legislation that is inconsistent with human 
rights. 

(a) The UK, Victoria and the ACT use ‘declarations of compatibility’ 

391. In the UK, Victoria and the ACT, courts can issue a ‘declaration of 
incompatibility’ if they are unable to interpret legislation in a way that is 
compatible with human rights.252 This declaration is brought to the attention of 
Parliament.  
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392. A declaration of incompatibility does not affect the ‘validity, operation or 
enforcement’ of the provision that is the subject of the declaration.253 However, 
in Victoria the minister responsible, and in the ACT the Attorney-General, is 
required to respond to a declaration of incompatibility within six months.254 A 
failure to comply with this timetable does not affect the validity of the legislation.  

393. So far, no declarations of incompatibility have been made in Victoria or the 
ACT.  

394. Seventeen declarations of incompatibility have been made in the UK.255 In all 17 
cases, Parliament has taken legislative action to ensure the laws in question 
comply with human rights.256  

(b) A Human Rights Act could use an alternative notification process 

395. Some people have raised doubts about the constitutional validity of a 
‘declaration of incompatibility’ in the federal context. In particular, former High 
Court Justice the Hon Michael McHugh has raised the following questions: 

• Does the question of whether a law is consistent with the Human Rights 
Act raise a ‘matter’ within the meaning of Ch III of the Constitution? 

• Is issuing a declaration of incompatibility an exercise of federal judicial 
power? 257   

396. These questions warrant careful consideration in the design of a Human Rights 
Act. However, such constitutional concerns could be addressed if courts were 
taken out of the notification process.  

397. A roundtable of Australia’s leading constitutional and human rights lawyers, 
including the Hon Michael McHugh and the former Chief Justice of the High 
Court, Sir Anthony Mason, suggested that one option could be to give an 
independent body such as the Australian Human Rights Commission a role in 
the notification process.  

398. For example, if a court is unable to interpret legislation consistently with the 
rights set out in a Human Rights Act, the Commission could notify the Attorney-
General of this finding.  

399. If the Commission were to be given this role, it would not be empowered to 
reopen or re-examine the case. Nor would it be empowered to affect the validity 
or ongoing operation of the legislation in question in any way. The Commission 
could simply draw the Attorney-General’s attention to the fact that a court had 
not been able to interpret legislation consistently with human rights. 

400. The Commission could be empowered to do this of its own motion or at the 
request of a party to the proceeding.  

401. The Attorney-General could be required to table the notification in federal 
Parliament and the government could be required to respond to the notification 
within a defined period (for example, six months).   
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(c) Subordinate legislation could be invalidated by courts 

402. Subordinate legislation is made by the executive, not Parliament, and does not 
attract the same level of parliamentary scrutiny as primary legislation. For this 
reason, ‘[t]here is no threat to parliamentary sovereignty in the judiciary 
invalidating delegated legislation that the primary legislator has not 
authorised’.258 

403. Therefore, the Commission recommends that federal courts be empowered to 
invalidate subordinate legislation which is inconsistent with the rights protected 
by a Human Rights Act, unless the primary Act expressly authorises the making 
of subordinate legislation that is inconsistent with human rights. 

Recommendation 17: If a federal court found that it could not interpret a federal law 
in a way that was consistent with the rights identified in the Human Rights Act, a 
statutory process should apply to bring this finding to the attention of federal 
Parliament and require a government response. 

Recommendation 18: A Human Rights Act should give courts the power to 
invalidate subordinate legislation.   

20.11 A Human Rights Act should require public authorities to 
respect human rights 

404. Public authorities such as Centrelink and Medicare make many of the day-to-
day government decisions which impact on the lives of people in Australia. A 
Human Rights Act could help ensure that public authorities respect human 
rights when making those decisions.  

405. The Commission believes that imposing obligations on public authorities to 
consider and respect human rights would have a strong and positive impact. 
Public authorities would become more conscious of the impact their decisions 
have on the rights of individuals and the need to respect those rights. This 
greater awareness and understanding could prevent many human rights 
breaches from occurring. 

406. Experience in the UK has shown that ‘[h]uman rights principles can help 
decision-makers and others see seemingly intractable problems in a new 
light’.259 This is because a Human Rights Act would define human rights and 
provide a framework to analyse, understand and ultimately resolve issues that 
may have at first seemed to be unresolvable.260 

407. This framework should improve public service delivery by leading to more 
individualised solutions. This should reduce the level of complaints received and 
increase the effectiveness of the service.  

408. In this way, a Human Rights Act would positively impact on the lives of people 
in Australia in their regular, day-to-day contact with government departments 
and public services. It would strengthen Australia’s human rights culture both in 
government and the general community.  
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409. The following sections explain the Commission’s view on who should be 
included in the definition of a ‘public authority’; the obligations a Human Rights 
Act might impose on public authorities; and the steps a public authority could 
take to ensure they are adequately fulfilling their responsibilities.  

(a) A Human Rights Act should clearly define ‘public authority’  

410. Generally speaking, a Human Rights Act should require that ministers, 
departments, government agencies and any other organisations acting on 
behalf of the government respect human rights when making decisions that 
impact on individuals. 

411. The definition of ‘public authority’ should be flexible enough to accommodate 
changes to governance arrangements and clear enough to provide certainty as 
to who must comply with a Human Rights Act.261 

412. It is particularly important that the definition of ‘public authority’ include private 
organisations when they are performing public functions on behalf of 
government. This is because, increasingly, services previously performed by 
government are being outsourced to corporations and community 
organisations.262 Outsourcing should not deprive the users of that government 
service from the right to be treated with respect and in accordance with human 
rights. 

413. Furthermore, Australian public authorities (for example, the Australian Federal 
Police or AusAid) should be required to comply with a Human Rights Act when 
conducting operations internationally.263  

414. However, the Parliament and federal courts should generally be excluded from 
the definition of public authority, other than when acting in an administrative 
capacity. This exclusion would preserve parliamentary supremacy and protect 
against any interference with judicial power.  

415. The definition of public authority should also exclude individuals or 
organisations that are not performing public functions. 

(b) A Human Rights Act should require public authorities to consider and respect 
human rights 

416. A Human Rights Act should ensure that public authorities respect human rights 
in their actions and properly consider human rights when making decisions.  

417. To achieve this result, a Human Rights Act could make it unlawful for a public 
authority to: 

• act in a way that is incompatible with human rights (where an ‘act’ includes 
a failure, refusal or a proposal to act)264 

• fail to give proper consideration to human rights in decision-making. 
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418. For example, a Human Rights Act could make it unlawful for the Department of 
Immigration and Citizenship to treat a person in immigration detention in a way 
that breaches the right to be free from cruel, inhuman and degrading treatment.  

419. When making decisions, a public authority would need to interpret and apply 
laws and regulations in a way that is compatible with human rights. However, 
this obligation would be subject to Parliament’s clear intention to the contrary. In 
other words, a public authority’s actions or decisions would not be unlawful if 
the legislation expressly required the authority to act in a way that was 
inconsistent with human rights.265  

420. The Commission acknowledges that these obligations may require some 
changes to the policies and procedures of public authorities. To address this 
operational concern, the obligations on public authorities under a Human Rights 
Act could commence after a ‘lead-in’ period of one to two years. 

(c) Human rights should be incorporated into public sector practice and 
procedures 

421. If a Human Rights Act imposes obligations on public authorities, the public 
sector could need to take steps to ensure that respect for human rights is 
embedded into public sector practice and procedure.  

422. Those steps could include:  

• better education of the public sector about human rights and the 
obligations under a Human Rights Act 

• requiring federal government departments and agencies to develop human 
rights action plans  

• requiring federal government departments and agencies to conduct annual 
human rights audits and prepare annual reports on compliance with the 
Human Rights Act 

• integrating respect for human rights into public sector values and codes of 
conduct   

423. These initiatives are described more fully below.  

424. It may not be appropriate for all of these mechanisms to be explicitly set out in a 
Human Rights Act. Rather, these features could be integrated into the practice 
and procedure of the public sector. 

425. The Commission understands that some people are concerned that this could 
lead to undue bureaucracy and expense for public authorities. However, most of 
these measures should complement, or be incorporated into, the current 
practice and procedure of the public service.  

426. For example, the Australian Public Service has had the ‘Charter of Public 
Service in a Culturally Diverse Society’ since 1998.266 This Charter recognises 
that service delivery should be tailored to the different needs of different groups 
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of people and that this is ‘the foundation upon which to improve effectiveness 
and efficiency’.267 

427. A national Human Rights Act would similarly be about ensuring that government 
properly considers the needs of all members of Australia’s increasingly diverse 
population. In human rights terms, this means that no person should apply 
blanket policies without proper regard to the particular circumstances of an 
individual user of public services. Greater personalisation of the public sector 
means better public service, leading to better policy outcomes. 

428. Example: How could a Human Rights Act make a difference? 

A Human Rights Act would lead to improvements in the practice and procedures of 
public authorities. 

Example one: In Victoria, a local service provider for people with disability 
implemented a new system in which its routine assessment of client needs included 
explicit consideration of their human rights through the use of a mandatory Human 
Rights Checklist. Any issues identified by staff were then referred to an internal 
Human Rights Committee for review, with the Committee making recommendations 
to the person’s case manager. Through the implementation of these new processes, 
the service provider became aware of a number of people with intellectual disabilities 
whose ability to exercise their right to vote had been restricted. The service took 
immediate steps to support them to make individual decisions about how they would 
vote.268  

Example two: A nursing home in the UK had a practice of routinely placing residents 
in special ‘tilt-back’ wheelchairs, regardless of whether they could walk or not. As a 
consequence, residents who were able to walk unaided were stopped from doing so. 
This had a severe impact on their ability to make choices about everyday activities, 
as well as their capacity to feed themselves and use the bathroom. A consultant 
pointed out to staff that their failure to consider the different circumstances of 
individual residents was contrary to human rights principles. She drew particular 
attention to the right to respect for private life, which emphasises the importance of 
dignity and autonomy, and the right not to be treated in a degrading way. This ‘one-
size-fits-all’ practice was stopped. Residents who could walk were taken out of the 
chairs and encouraged to maintain their walking skills.269   

(i) Better education about human rights and the obligations under a Human 
Rights Act 

429. Public servants, parliamentarians and their staff, courts and tribunals, the legal 
profession, and any private bodies which perform public functions on behalf of 
the government should receive specialised human rights education and training 
about a Human Rights Act. In the early years of the Act’s operation, education 
and training should be a whole-of-government initiative, supported by specific 
departmental projects. Further, there should be support for training in private 
organisations acting as ‘public authorities’.  

430. In Victoria, for example, the newly-established Human Rights Unit of the 
Department of Justice developed and delivered a whole-of-government human 
rights education strategy during 2007, including: 
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• Legal and Legislative Policy Officer Training delivered to over 500 
participants 

• the Human Rights Implementation Program, a train-the-trainer course 
delivered to over 300 service delivery staff across government.270 

431. These whole-of-government initiatives were complemented by initiatives at the 
departmental level, including: 

• training courses for staff 

• changes to the induction and performance management programs 

• online learning modules and other internal communication strategies such 
as newsletters, displays and a Human Rights Week.271  

432. These complementary initiatives continued into 2008. As the different 
departments became more familiar with the Victorian Charter, they generally 
provided a greater level of support to private bodies acting as public 
authorities.272  

(ii) Human rights action plans for federal departments and agencies 

433. Federal government departments and agencies should be required to prepare 
internal human rights action plans specifying how they intend to fulfil their 
obligations under the Human Rights Act. These action plans would assist 
departments and agencies to embed the consideration of human rights into their 
policies, procedure and practice.  

434. The human rights action plans should become the assessment and reporting 
framework for audits and annual reports on compliance with human rights.  

(iii) A Human Rights Act could require annual reports and human rights audits 

435. A Human Rights Act could require federal government departments and 
agencies to conduct an annual human rights audit and to report on their 
compliance with the Act.  

436. The annual reports could include: 

• details about the measures undertaken to comply with the Human Rights 
Act, including an assessment of the department or agency’s performance 
against its human rights action plan 

• human rights education or training that the department or agency has 
undertaken and the impact of that training on staff 

• details about complaints under the Human Rights Act involving the 
department or agency, including information on the status of those 
complaints or how those complaints were resolved.  

437. Government departments and agencies could also be subject to an external 
audit to determine the extent to which their practices and procedures are 
compatible with human rights. 
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(iv) Human rights could be incorporated into public service values and codes of 
conduct  

438. The responsibility of public servants to respect and promote human rights in the 
performance of their duties should be articulated in the Australian Public 
Service Values and Code of Conduct.  

439. For example, the Public Administration Act 2004 (Vic) includes the following 
public sector value:  

human rights—public officials should respect and promote the human rights set out in 
the Charter of Human Rights and Responsibilities by— 

 (i) making decisions and providing advice consistent with human rights; and 
 (ii) actively implementing, promoting and supporting human rights.273 

440. The Act also provides that public sector body heads (including heads of 
departments) must establish employment processes that will ensure that 
‘human rights as set out in the Charter of Human Rights and Responsibilities 
are upheld’.274 

441. Setting out similar requirements in the Australian Public Service Values and 
Code of Conduct could help to integrate respect for human rights into the 
culture of the Australian public service.275 

Recommendation 19: The definition of ‘public authority’ in a Human Rights Act 
should include private organisations when they are performing public functions on 
behalf of government. 

Recommendation 20: Parliament and courts should be excluded from the definition 
of ‘public authority’ except when acting in an administrative capacity. 

Recommendation 21: A Human Rights Act should make it unlawful for a public 
authority to: 

• act in a way that is incompatible with human rights 

• fail to give proper consideration to human rights in decision-making. 

Recommendation 22: All federal government agencies should take steps to ensure 
they respect the human rights set out in the Human Rights Act by:  

• engaging in human rights training and education programs 

• preparing internal human rights action plans  

• reporting annually on compliance with the Human Rights Act. 

Recommendation 23: The Australian Public Service Values and Code of Conduct 
should articulate the responsibility of the public sector to respect human rights. 
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20.12 A Human Rights Act should provide a cause of action and 
enforceable remedies if public authorities breach human rights  

442. As discussed above, the integration of human rights considerations into the 
decision-making processes of public authorities should make public servants 
more aware of the impacts of their decisions, and therefore help to prevent 
human rights breaches.  

443. However, sometimes better processes and education will not be enough, and 
breaches of human rights may occur.  

444. In those circumstances a Human Rights Act should provide a cause of action 
and the possibility of enforceable remedies. This should, in itself, help to build a 
stronger human rights culture both in the community and in government.  

445. This would convey to the community that the Australian Government takes its 
human rights obligations seriously. It would empower individuals to assert their 
rights. It would also be a signal to public authorities that there will be 
consequences for breaches of human rights. 

(a) A Human Rights Act should provide an independent cause of action  

446. A Human Rights Act should provide an independent cause of action for victims 
of a breach of human rights committed by a public authority.  

447. The Commission understands the concern that a Human Rights Act may lead to 
increased litigation.  

448. However, an accessible alternative dispute resolution (ADR) process would 
reduce the impact of a Human Rights Act on the judicial system. 

449. Litigation need not be the only – or indeed, the first – port of call for people who 
want to make a complaint alleging a breach of human rights.  

450. The current anti-discrimination jurisdiction recognises the potential of ADR to 
resolve disputes between complainants and public authorities in a quick, cost-
efficient and effective manner.276  

451. Following this model, a Human Rights Act could require a person to attempt to 
resolve a human rights complaint through the investigation and conciliation 
processes provided by the Commission.  

452. Any ADR process under a Human Rights Act should be properly funded, 
accessible and affordable.  

453. Where a complaint cannot be resolved through conciliation, complainants 
should be entitled to pursue their claim in the Federal Court of Australia or the 
Federal Magistrates Court.  
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(b) A Human Rights Act should allow an independent cause of action for all 
rights in the Act    

454. The Commission believes that economic, social and cultural rights should be 
given the same status and protection as civil and political rights under 
Australian law. This is consistent with Australia’s international obligations.  

455. In the Commission’s view, an independent cause of action should be available 
for a person to seek a remedy for a breach of human rights, irrespective of the 
type of right breached. That is, independent causes of action should not be 
limited to breaches of civil and political rights. This approach recognises that 
human rights are indivisible and must be treated equally, on the same footing, 
and with the same emphasis.  

456. It also recognises that economic, social and cultural rights can be legally 
enforced.277 Indeed, ‘[e]vidence shows that … the adjudication of ESC rights 
across the world has, in fact, been widespread’.278 In particular, significant 
jurisprudence has been developed in South Africa regarding the economic, 
social and cultural rights protected by the South African Bill of Rights.279   

(i) Court access could be limited to breaches of civil and political rights 

457. As discussed in section 20.5, the Commission believes that the protection of 
economic, social and cultural rights in a Human Rights Act would not permit 
courts to interfere in resource allocation. However, the Commission 
acknowledges that there are strong views that economic, social and cultural 
rights should not be the subject of litigation.  

458. There are options for ensuring that public authorities respect economic, social 
and cultural rights without creating an independent cause of action before the 
courts.  

459. For example, a Human Rights Act could: 

• restrict independent causes of action to matters involving civil and political 
rights 

• provide access to ADR at the Commission in matters solely involving 
economic, social and cultural rights, but not allow for complaints to be 
heard by a court if they cannot be resolved.  

460. Under the second of these options, if the Commission formed the view that a 
public authority had solely breached an economic, social or cultural right, the 
Commission could report to the Attorney-General recommending what action 
should be taken, including changes to policy and procedure.  

461. The Commission might also report to the Attorney-General if it had received a 
series of complaints indicating the need for further consideration of certain 
policy areas. The Commission has significant expertise in reporting to the 
government about economic, social and cultural rights, as set out in more detail 
in section 24.3. 
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462. The Attorney-General could be required to respond to such reports in 
Parliament. 

(ii) Even if there was no cause of action for economic, social and cultural rights, 
other aspects of the Human Rights Act should still apply 

463. Even if a Human Rights Act did not create an independent cause of action for 
breaches of economic, social and cultural rights, those rights should still be 
considered in pre-legislative scrutiny processes.  

464. Further, courts should still interpret legislation consistently with the economic, 
social and cultural rights protected by the Human Rights Act.  

465. Finally, a public authority should still be required to give proper consideration to 
economic, social and cultural rights in decision-making, and individuals should 
still be able to access existing administrative review processes if a public 
authority breaches this obligation (see section 20.12 below). 

466. While these options would not provide full protection of economic, social and 
cultural rights, they would still promote greater scrutiny of the impact of public 
authorities on the enjoyment of those rights than is currently in place. 

(c) A Human Rights Act should provide a range of enforceable remedies against 
public authorities 

467. A public authority should be held accountable if it breaches the human rights of 
an individual.  

468. A Human Rights Act could provide that accountability by giving a person access 
to enforceable remedies when a public authority breaches his or her human 
rights under the Act. 

469. A Human Rights Act should permit a court to make such orders as it considers 
appropriate if a public authority has breached human rights, including orders 
requiring action, injunctions and damages. 

(i) Orders requiring action 

470. A Human Rights Act should give courts the power to make an order requiring a 
respondent to act to redress any loss or damage suffered by a person whose 
human rights have been breached.  

471. Courts should also have the power to direct a respondent not continue or repeat 
conduct that has been found to breach human rights.  

472. Such powers would be consistent with the powers of courts hearing federal 
discrimination claims. Section 46PO(4) of the HREOC Act sets out a non-
exhaustive list of remedies that are available for a successful claim under the 
Race Discrimination Act, the Sex Discrimination Act, the Disability 
Discrimination Act or the Age Discrimination Act. These include orders ‘directing 
the respondent not to repeat or continue… unlawful discrimination’ and 
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‘requiring a respondent to perform any reasonable act or course of conduct to 
redress any loss or damage suffered by an applicant’. 

473. This may be an especially important remedy for the violation of economic, social 
and cultural rights, particularly in the event that access to damages may be 
limited with respect to those rights (as considered below).  

(ii) Injunctions 

474. A Human Rights Act should specifically permit courts to make an order for an 
injunction in cases where a public authority is proposing to act inconsistently 
with human rights. 

475. For example, section 46PP of the HREOC Act empowers the Federal Court to 
grant interim injunctions in respect of a complaint of unlawful discrimination 
lodged with the Commission, upon an application from the Commission, a 
complainant, a respondent or an affected person. The purpose of such an 
injunction is to maintain the status quo. 

(iii) Damages 

476. The right to claim monetary damages for a breach of human rights would send 
an important message to public authorities, people in Australia and the 
international community: Australia takes breaches of human rights by, or on 
behalf of its government, seriously. 

477. Thus, a Human Rights Act should empower a court to make an order for 
damages where appropriate. If this was not included in the Human Rights Act, 
there is some risk that the Act would itself violate Australia’s obligations under 
article 2(3) of the ICCPR (see section 7.4). Further, it would suggest that the 
Australian Government takes human rights claims less seriously than other 
legal claims for which compensation is available. 

478. While not the preferable course, a Human Rights Act could exclude or limit 
damages awards in relation to claims for breaches of economic, social and 
cultural rights in order to address concerns about judicial adjudication of those 
rights. 

479. Damages are currently available for breaches of rights protected by federal 
discrimination laws.280 

480. Damages are available for a violation of the UK Human Rights Act but only if 
this award is necessary to afford just satisfaction to the complainant.281  

481. While the New Zealand Bill of Rights Act 1990 (NZ) does not make specific 
provision for remedies, the NZ Court of Appeal has held that compensation is 
available for breach of the human rights protected under that Act.282  

482. Damages are not available under the ACT Human Rights Act or the Victorian 
Charter.283 
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(d) A Human Rights Act may have an impact on administrative law claims  

483. Australia already has administrative law mechanisms to review the actions and 
decisions of public authorities. A Human Rights Act could impact on those 
mechanisms by supplementing existing bases for challenging government 
decisions. 

(i) A Human Rights Act may be relevant in merits review  

484. The Administrative Appeals Tribunal and other federal administrative bodies 
such as the Social Security Appeals Tribunal and the Refugee Review Tribunal 
can review the merits of certain decisions made by public officials. 

485. In contrast to judicial review where courts do not remake decisions, merits 
review asks the reviewer to ‘stand in the shoes’ of the original decision-maker. 
This allows tribunals to reconsider discretionary matters and the merits of the 
original decision.  

486. Thus, tribunals should be required to take human rights into account in the 
same way as a primary decision-maker.  

(ii) A Human Rights Act may be relevant in judicial review  

487. A person who believes that a statutory decision-maker did not give proper 
consideration to a relevant human right, as required by a Human Rights Act, 
could seek judicial review of the decision. Under existing grounds for review, a 
person could argue that the decision-maker made a decision that was contrary 
to law or was an improper exercise of power because of a failure to take into 
account a relevant consideration.284 

488. Remedies for successful judicial review include the power to set aside the 
decision or refer the decision back to the decision-maker for further 
consideration, but not damages285  

(e) A Human Rights Act should give standing to appropriate representative 
organisations 

489. Litigation is often expensive, time consuming, and, particularly for 
unrepresented litigants, a confusing process.  

490. One way to improve access to justice for victims of human rights violations is to 
ensure that the standing rules in a Human Rights Act are broad. 

491. Broad standing rules could enable an organisation or entity to bring an action on 
behalf of an alleged victim of human rights violations in circumstances where 
the victim does not have the capacity or resources to bring such an action 
themselves. 

492. The Australian Law Reform Commission has considered the issue of standing 
rules and has recommended permitting appropriate organisations with a 
legitimate interest in a particular subject matter to commence human rights 
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proceedings, particularly where the claim involves a systemic problem that 
affects a wide class of persons.286 

493. The HREOC Act currently allows a person to bring a discrimination complaint to 
the Commission on behalf of an aggrieved person. However, only the aggrieved 
person can pursue the complaint in the courts, and the ability of representative 
bodies to bring claims on behalf of members is very limited.287 This presents an 
unnecessary obstacle to justice and one which should not be replicated in a 
Human Rights Act. 

Recommendation 24: A Human Rights Act should provide an independent cause of 
action against public authorities for a breach of their obligations under the Human 
Rights Act.  

Recommendation 25: A Human Rights Act should provide remedies for breaches of 
civil and political rights and breaches of economic, social and cultural rights.  

Recommendation 26: A Human Rights Act should provide access to the complaint 
handling section of the Commission for individuals alleging a breach of the human 
rights set out in the Human Rights Act.  

Recommendation 27: A Human Rights Act should permit a court to make such 
orders as it considers appropriate if a public authority has breached human rights, 
including orders requiring action, injunctions and damages where necessary. 

Recommendation 28: A Human Rights Act should include broad standing provisions 
that enable claims to be brought on behalf of a person who is an alleged victim of a 
breach of human rights.  

20.13 A Human Rights Act should improve community 
understanding of human rights 

494. A Human Rights Act could be a fundamental tool for better community 
education on human rights. 

495. A Human Rights Act could provide a clear focus for a human rights education 
and community awareness program across Australia. It should be a clear 
statement of Australian rights and values, and of how Parliament intends to 
protect those rights and values.  

496. A Human Rights Act could help people in Australia to identify their rights and 
their responsibilities to respect the rights of others. It could also explain what to 
do if these rights are not respected by public authorities.  

497. To be an effective education tool, a Human Rights Act should be accessible to 
all people in Australia. In particular, it should be: 

• drafted using plain English 

• made available in a range of formats and languages to ensure accessibility 
for people with disabilities, people whose first language is not English, and 
people of different age groups. 
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498. Further, the Australian Government should commit to building awareness of the 
Act through:  

• community engagement including public education campaigns, media and 
community training workshops 

• incorporating human rights education into the core curricula taught in 
schools. 

499. Information, education and awareness-raising campaigns about a Human 
Rights Act should be delivered in a way that is culturally relevant to Indigenous 
peoples and people from culturally and linguistically diverse backgrounds.  

500. Particular attention should also be paid to human rights education in rural and 
remote communities in Australia.  

501. Example: How could a Human Rights Act make a difference? 

A Human Rights Act could raise awareness of human rights and be used as an 
advocacy tool to ensure that public authorities respect human rights.  

Example one: In Victoria, a pregnant single mother of two children living in community 
housing was given an eviction notice. The notice didn’t provide any reasons for the 
eviction or allow her to address the landlord’s concerns. The Victorian Charter was 
used to negotiate with the landlord to prevent an eviction into homelessness. An 
alternative agreement was reached.288 

Example two: Following the death of her mother, a woman found that she and her 
children were not entitled to remain in her mother's public housing property, because 
the lease had been in her mother's name. The children had always lived in that house 
and had close contacts with the local community, especially their school and nearby 
friends. There was a risk the woman would lose custody of her children if they were 
required to leave the property and she could not provide a home for them. A 
community legal centre helped the woman by raising the right to protection of family 
life in submissions to the public housing authority. The woman was given a lease over 
the property.289 

Recommendation 29: A Human Rights Act should be clear, accessible and 
accompanied by a broad community education program.  

20.14 A Human Rights Act should be periodically reviewed  

502. A Human Rights Act should be subject to periodic independent reviews to 
assess its impact and effectiveness.  

503. Periodic review could ensure the continued relevance of a Human Rights Act for 
an evolving Australia. It could draw the government’s attention to necessary 
amendments and help prevent a Human Rights Act from becoming ‘frozen in 
time’.  

504. Reviews could include consideration of whether further rights should be set out 
in a Human Rights Act – especially in the event that it does not initially protect 
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economic, social and cultural rights, or specifically articulate the rights of 
members of particularly vulnerable groups.  

505. Reviews could also consider whether the causes of action and remedies under 
a Human Rights Act provide effective redress for breaches of human rights.  

506. Reviews might also consider whether further human rights education initiatives 
are required to better implement the Human Rights Act. 

507. These periodic reviews should involve widespread public consultation. In 
particular, the consultation process should ensure that Indigenous peoples can 
participate effectively. 

Recommendation 30: The operation and implementation of a Human Rights Act 
should be subject to periodic independent review. 

20.15 A stronger role for the Australian Human Rights Commission 
would help implement a Human Rights Act 

508. As Australia’s national human rights institution, the Commission has over two 
decades of experience in analysing, applying and promoting international 
human rights standards in the Australian context. This makes the Commission 
ideally placed to play a significant role in the implementation of a Human Rights 
Act in Australia.  

(a) The Commission could promote public awareness and understanding of a 
Human Rights Act 

509. The Commission’s current statutory functions include promoting understanding, 
acceptance and public discussion of human rights in Australia.290 The 
Commission has substantial expertise and experience in this area and is ready 
to play a leading role in engaging the Australian community on the content and 
effect of a Human Rights Act.  

510. The Commission’s role in this regard might include: 

• undertaking research 

• developing public education programs 

• running community based workshops 

• holding public forums  

• developing materials for use in schools 

• using innovative information and communications technology to promote 
awareness of a Human Rights Act. 
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(b) The Commission could scrutinise bills and laws for human rights compatibility 

511. Greater pre-legislative scrutiny is a critical tool for preventing breaches of 
human rights. The Commission’s expertise means that it can play a valuable 
role in scrutinising bills and laws for human rights compatibility.  

512. However, as discussed in section 16.1, the Commission currently has limited 
powers in relation to scrutiny of proposed laws. It also has limited powers to 
progress recommendations about existing laws that are incompatible with 
human rights. 

513. Under a Human Rights Act, the Commission could be given an independent 
power to examine whether laws and bills are compatible with the human rights 
protected by the Act.  

514. Such a power should be discretionary, not mandatory. It should be a self-
initiated power of the Commission (in other words it should not require the 
invitation of the Attorney-General or any other party). 

515. When the Commission undertook such an examination and provided a report to 
the Attorney-General, the Attorney should be required to table the report in 
Parliament within a fixed time period.  

516. Importantly, the Attorney-General should also be required to table a response 
setting out how the government intended to respond to the Commission’s 
recommendations. This response should be tabled within a fixed period, for 
example within six months of the initial report being tabled. 

(c) The Commission could investigate and conciliate complaints under a Human 
Rights Act  

517. The Consultation Committee’s Background Paper invites people to consider 
whether the Commission’s jurisdiction should be expanded to enable it to 
inquire into and conciliate a broader range of human rights complaints.291 

518. The Commission currently handles complaints of human rights breaches, as 
well as complaints of workplace discrimination and unlawful discrimination 
contrary the four federal anti-discrimination laws.292 The Commission’s 
complaints procedure provides an accessible, cost-effective and efficient 
system of alternative dispute resolution. During the 2007-2008 financial year, 
the Commission’s Complaint Information Service handled 18 765 enquiries, and 
finalised 1883 complaints in an average time of six months.293  

519. If a Human Rights Act permitted complaints of alleged human rights breaches to 
be made against public authorities, the Commission could be given jurisdiction 
to investigate and conciliate those complaints.  

520. The process for resolving complaints of alleged human rights violations under a 
Human Rights Act could mirror the Commission’s current complaints procedure 
in the unlawful discrimination jurisdiction.  
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521. Following this model, a Human Rights Act could require a person to lodge their 
human rights complaint with the Commission. The Commission would 
investigate the complaint and seek to resolve it through conciliation, thereby 
avoiding unnecessary litigation. Where the Commission could not resolve a 
complaint, the complainant could pursue their claim in the Federal Court or the 
Federal Magistrates Court. 

(d) The Commission could assist courts in cases involving a Human Rights Act 

522. The Commission can currently intervene, with the leave of the court, in 
proceedings involving ‘human rights’, as defined in the HREOC Act.294 The 
Commission and its Commissioners can also intervene or act as amicus curiae 
in cases involving discrimination issues.295  

523. The special expertise the Commission has developed through performing its 
current statutory intervention and amicus functions – in over 70 cases – places 
the Commission in a unique position to assist courts and tribunals on the 
meaning, scope and application of human rights, including the interpretation of 
international human rights jurisprudence.  

524. Thus, under a Human Rights Act, the Commission could have the power to 
intervene in court or tribunal proceedings involving the interpretation or 
application of the Act.  

525. This should be an automatic right of intervention – the Commission should not 
be required to seek the leave of the court. This would be consistent with the 
Victorian Charter, which grants the Victorian Equal Opportunity and Human 
Rights Commission a right of intervention.296  

526. Further, to allow the Commission a reasonable opportunity to consider whether 
or not to intervene in relevant proceedings, a Human Rights Act should require 
that the Commission receive formal notice of any court or tribunal proceedings 
involving the interpretation or application of the Act.   

(e) The Commission could notify the Attorney-General about laws which are 
inconsistent with a Human Rights Act 

527. Under a Human Rights Act, the Commission could be empowered to notify the 
Attorney-General if a court finds that it cannot interpret a law consistently with 
the Human Rights Act. 

528. This should be a discretionary power of the Commission, rather than a 
mandatory function.  

529. This notification process is discussed in further detail in section 20.10. 

(f) The Commission could review policies and practices of public authorities 
under a Human Rights Act  

530. Under a Human Rights Act, the Commission could be empowered to review the 
policies and practices of public authorities to assess their compatibility with the 
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Human Rights Act. This power should be exercisable on the Commission’s own 
initiative, without an invitation from the relevant public authority. The 
Commission should have the right to access any documents, witnesses or other 
information necessary to conduct a proper review. 

531. The Commission should also be empowered to make recommendations to the 
public authority in question after conducting such a review. For instance, the 
Commission might recommend changes to the policies or practices of a public 
authority to make them compatible with the Human Rights Act.  

532. Public authorities should be required to respond to the Commission’s 
recommendations. 

(g) The Commission could prepare an annual report on the operation of a 
Human Rights Act 

533. The Commission could conduct a general assessment of the overall impacts of 
a Human Rights Act by preparing an annual report on the operation of the Act. 
These reports could be fed into the periodic reviews of the Act (as discussed in 
section 20.14).  

534. The Commission’s reports might consider issues relating to the implementation 
of the Act, compliance and non-compliance with the provisions of the Act, and 
relevant court proceedings.  

535. A Human Rights Act should not mandate the specific content of these annual 
reports. There should be sufficient flexibility to allow the Commission to focus 
on the most relevant aspects of the Act’s operation in any given year. 

536. The Attorney-General should be required to table the annual report in federal 
Parliament within a fixed period after receiving it from the Commission.  

(h) The Commission would need adequate funding to fulfil any new 
responsibilities 

537. The Commission could play an important role in promoting and implementing a 
Human Rights Act. However, if the Commission was tasked with additional 
functions under a Human Rights Act, the government would need to provide 
sufficient resources to enable the Commission to properly fulfil those functions. 

Recommendation 31: The Commission should have the following functions and 
powers under a Human Rights Act: 

• a function of promoting public awareness and understanding of the Human 
Rights Act 

• a discretionary, self-initiated power to examine whether laws and bills are 
compatible with the human rights protected by the Human Rights Act  

• a function of investigating and conciliating complaints of alleged breaches of 
human rights by public authorities under the Human Rights Act 
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• power to intervene, without seeking leave, in court or tribunal proceedings 
involving the interpretation or application of the Human Rights Act 

• power to notify the Attorney-General, either of its own motion or at the request 
of a party to the relevant proceedings, if a court finds that it cannot interpret a 
law consistently with the Human Rights Act 

• a discretionary, self-initiated power to review the policies and practices of 
public authorities to assess their compliance with the Human Rights Act 

• a function of preparing an annual report on the operation of the Human Rights 
Act. 

Recommendation 32: If the Commission is granted new functions under a Human 
Rights Act, the Australian Government must ensure that sufficient additional 
resources are provided to the Commission to enable it to carry out those functions. 

20.16 The Commission’s response to arguments against a Human 
Rights Act  

538. The Commission acknowledges that there are many strongly-held views against 
a Human Rights Act. It has spent considerable time considering those views. 

539. The following sections respond to some of the more common arguments 
against a Human Rights Act, and explain why the Commission believes that a 
Human Rights Act would lead to better promotion and protection of human 
rights in Australia.  

(a) There is no historical basis for a Human Rights Act in Australia  

540. It is frequently argued that there is no foundation in Australia’s history for a 
Human Rights Act. The drafters of the Australian Constitution did not see the 
need for a bill of rights for Australia. Nor have Australian voters supported past 
attempts to insert guarantees of basic rights into the Constitution and to extend 
existing constitutional rights to bind the states. 

541. However, it is important to recognise what have been described as ‘the real 
motivations of the drafters’ in rejecting a bill of rights. The drafters ‘were driven 
by a desire to maintain race-based distinctions’.297 In particular, the drafters 
were intent on preserving the ability of the states to discriminate on the grounds 
of race.  

542. Racial discrimination is clearly unacceptable in Australia today, yet Australia’s 
Constitution still contains racist provisions. Australia should not bind itself to the 
outcome of this historical reasoning. Instead, Australia should be guided by the 
international human rights standards that the Australian Government has 
promised to promote and protect. 

543. More recent history suggests that Australians do support statutory human rights 
protection. Since 2003, independent inquiries in the ACT, Victoria, Western 
Australia and Tasmania have consulted widely and reported broad public 
support for human rights legislation. 
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544. For example, in the most recent inquiry, an independent opinion poll found that 
89% of Western Australians thought that their state should have a law that aims 
to protect human rights.298  

545. Further, in February 2009, an independent Neilson poll commissioned by 
Amnesty International Australia found that 81% of people surveyed would 
support the introduction of a law to protect human rights in Australia.299  

(b) There are already sufficient human rights protections in Australia – ‘if it ain’t 
broke, don’t fix it’ 

546. Many people in Australia enjoy a relatively high standard of living. Australia is a 
great country to live in, for most of us, most of the time.  

547. However, as detailed in section 9 and Appendix 2, the Commission’s 
experience over the past 23 years confirms that human rights are not always 
adequately protected and promoted in Australia. This applies to many groups in 
the community, including Indigenous peoples, people seeking asylum, refugees, 
women, people with disability, and people who are homeless, to name a few.  

548. In addition, any one of us could move from a situation where our rights are 
currently well protected to one where they are vulnerable. For example, any 
person could suffer a car accident and end up in a wheelchair; we are all going 
to get older; we may have a family member who suffers from a mental illness; 
and with the global financial crisis, we are all more vulnerable to unemployment 
and associated concerns about housing, education, transport and food. 

549. For many people in Australia, the system is ‘broke’. It is time to fix it. 

(c) Human rights can be best protected by relying on our democratic institutions 

550. Australia is a robust democracy. However, as discussed in Part B, there are 
numerous examples of laws and policies that have, despite this democratic 
system, shown insufficient regard or respect for fundamental human rights.  

551. These examples, and the human rights concerns discussed in Appendix 2, 
suggest that politicians cannot always be counted on to pay sufficient regard to 
the protection of the human rights of all people in Australia.  

552. While the capacity to vote politicians out of power is a fundamental aspect of 
Australia’s democracy, the majority view is not always aware of, or sympathetic 
to international human rights standards.  

553. Opponents of a Human Rights Act point to the achievements of Parliament in 
addressing some human rights problems as evidence that Australia’s 
democratic system currently protects human rights. There are certainly 
examples of wrongs that Parliament has set right. Yet, change is often too slow.  

554. For example, public pressure eventually led to the removal of many asylum-
seeking children from immigration detention centres – but only after hundreds of 
children were held in detention centres for long periods of time, during which the 
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mental health of many children was severely damaged. Even now, some 
children are still held in immigration detention facilities. 

555. Similarly, last year the Australian Government amended more than 80 laws 
which discriminated against people in same-sex relationships – but only after 
thousands of people had suffered ongoing financial hardship just because of the 
sex of the person they loved. 

556. On the other hand, parliamentary processes can sometimes work swiftly and 
without proper consideration of human rights. This was the case, for example, 
with the Northern Territory Emergency Response legislation and the counter-
terrorism laws discussed in sections 11.1 and 13.3. 

557. A Human Rights Act would lead to the routine and careful consideration of 
human rights in the early stages of the law- and policy-making process. This 
would help prevent human rights problems. It would also result in courts being 
better informed about the legislative intent behind particular laws. 

558. Further, in considering whether a law could be interpreted consistently with 
human rights, courts could help reveal human rights impacts that were not at 
first apparent or that only emerged in the application of the law to an individual. 
This would give Parliament the opportunity to reconsider laws in a fresh light. A 
Human Rights Act could therefore enhance the ability of Australia’s democratic 
institutions to respond to human rights problems when they do occur.  

(d) A Human Rights Act would be undemocratic  

559. A common argument against a Human Rights Act is that it will shift power from 
Parliament to unelected judges.  

560. However, the Human Rights Act model suggested by the Commission would 
maintain the supremacy of Parliament. It would be an ordinary Act passed by 
Australia’s elected representatives, meaning that it would be a fundamentally 
democratic document. Any power given to a court, or any other body, would be 
voluntarily given by the Parliament itself. And Parliament would be able to 
repeal, amend or override a Human Rights Act using its ordinary legislative 
mechanisms. 

561.  A Human Rights Act would not upset the separation of powers, or politicise the 
judiciary by permitting courts to ‘make’ policy.  

562. Under a Human Rights Act, Australian courts would be doing the kind of work 
they always do – interpreting laws, balancing competing issues and social 
concerns, and making difficult decisions in complex matters.  

563. The Human Rights Act model preferred by the Commission would not permit 
courts to interpret legislation in a way that is inconsistent with the purpose of 
Parliament (see section 20.9). And it would not permit courts to invalidate laws 
made by Parliament.  
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564. If a court was unable to interpret legislation consistently with the rights set out in 
the Human Rights Act, Parliament could be notified of this inconsistency and be 
required to respond publicly.  

565. The final decision on how to deal with that law would remain with the elected 
Parliament. If Parliament chose to amend the law, this would not be the result of 
‘undemocratic’ interference or pressure from courts. This would be democracy 
in action. For if Parliament decided not to amend a law that was found to be 
inconsistent with human rights, it would have to justify that decision to the 
public. The Australian people would have the ultimate say – at the ballot box.  

566. A Human Rights Act may also allow Parliament to limit rights in certain 
situations. However, if that happened, Parliament would have to publicly justify 
those limitations according to criteria that it decided upon in enacting the 
Human Rights Act.  

567. Rather than being undemocratic, a Human Rights Act would mean that the 
public would be better informed about parliamentary decisions that affect their 
human rights. This would promote greater accountability among politicians, and 
strengthen Australia’s democratic system of government. 

(e) Human rights are vague and incapable of application by courts  

568. It has been suggested that a Human Rights Acts would consist of vague 
guarantees or values.  

569. The Commission believes that a Human Rights Act should contain fundamental, 
universal rights sourced in treaties to which Australia is already a party. Those 
human rights have decades of history behind them, and the Australian 
Government has voluntarily agreed to uphold those standards. 

570. Because they are universal, these rights are frequently cast in general terms. 
However, this does not mean that courts will be ‘taking leaps into the dark … 
they will be walking along judicially well-worn paths’.300 Courts will be able to 
draw upon the considerable body of international and comparative 
jurisprudence that has given content to human rights.  

(f) The rights set out in a Human Rights Act would become ‘frozen in time’ 

571. Another common argument against a Human Rights Act is that it would limit 
rights to those included in the Act, and that it would become outdated and 
inflexible.  

572. However, a Human Rights Act could be amended by federal Parliament if 
necessary. For instance, if Australia committed to the protection of new rights, 
these could readily be incorporated into a Human Rights Act. 

573. Further, a Human Rights Act could state that the rights in the Act are not 
exhaustive. Rights recognised elsewhere in Australian or international law 
would not be limited just because they are not included, or are not fully 
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included, in the Act. Rights may also be implemented through other legislation 
or policy.  

574. Finally, periodic independent reviews of a Human Rights Act would guard 
against rights becoming frozen in time. 

(g) A Human Rights Act would be a ‘lawyer’s picnic’ 

575. It has been argued that a Human Rights Act would lead to a ‘flood’ of litigation.  

576. By embedding human rights considerations into government decision-making, a 
Human Rights Act could actually prevent human rights problems from arising in 
the first place, reducing the need to go to court. 

577. A Human Rights Act is not about lawyers, judges or courts – ‘human rights can 
be about the way your government treats you, every day’.301 The biggest impact 
of a Human Rights Act would be felt outside the courtroom, often by people who 
cannot afford lawyers. 

578. In fact, numerous case studies from the UK, the ACT and Victoria show that 
ordinary people can benefit from Human Rights Act without having to go to 
court.302 

(h) A Human Rights Act would distance people from democratic processes 

579. A related argument is that a Human Rights Act would diminish the ability of 
people to participate in democratic processes, because it would lead to an 
increased focus on litigation. 

580. While virtually all new legislation has the potential to generate litigation, it 
seems unlikely that a Human Rights Act would lead to significantly increased 
litigation.  

581. A Human Rights Act would actually enhance democratic processes – the public 
would be informed of decisions by Parliament to limit human rights and of the 
justifications behind those decisions. Armed with this information, the public 
would be better prepared to participate in democratic processes.  

582. A Human Rights Act would not prevent people from participating in political 
campaigns. To the contrary, as a statement of the fundamental rights that 
Parliament has agreed to protect and promote, a Human Rights Act could 
provide a focus for advocacy and a standard to which government should be 
held accountable.  

583. Further, by creating greater transparency in law- and policy-making processes 
(see section 20.8), a Human Rights Act would provide ordinary citizens with 
greater information about the decisions being made by the Parliament and 
executive.  
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584. Finally, a Human Rights Act would help to ensure that the needs of individuals 
are considered by government. For example, the UK Human Rights Act has 
improved: 

the relationship between the citizen and the State, by providing a framework for policy 
formulation which leads to better outcomes, and ensuring that the needs of all 
members of the UK’s increasingly diverse population are appropriately considered 
both by those formulating the policy and by those putting it into effect. In particular, … 
the Act has led to a shift away from inflexible or blanket policies towards those which 
are capable of adjustment to recognise the circumstances and characteristics of 
individuals.303 

585. The Commission expects that a Human Rights Act would similarly improve the 
relationship between people in Australia and the Australian Government, rather 
than creating distance between them. 

(i) A Human Rights Act would only benefit vocal minorities  

586. It is sometimes argued that a Human Rights Act is an attempt by minority 
groups to impose their views on the majority. 

587. On the contrary, a Human Rights Act would guarantee the rights of all people in 
Australia.  

588. It may be that, in practice, members of the ‘majority’ will have limited need to 
access the causes of action available in a Human Rights Act. However, the 
systems set up by the Act would ensure that the rights of all people in Australia 
are respected. For example, a Human Rights Act would require public 
authorities to respect the rights of individuals, no matter who they are. And it 
would require the executive to consider the impact of new policy on individuals, 
no matter who they are. 

589. A Human Rights Act would also set up a safety net in case a member of the 
‘majority’ should slip into a more vulnerable group – due to unemployment, 
accident, age, family circumstances or any other reason.  

590. A further argument is that Human Rights Acts in other jurisdictions have only 
benefitted ‘villains’, ‘terrorists’ or ‘criminals’.304 However, even ‘villains’, 
‘terrorists’ and ‘criminals’ have human rights. 

591. In any event, the 2006 review of the implementation of the UK Human Rights 
Act found that the Act ‘has not seriously impeded the achievement of the 
Government’s objectives on crime, terrorism or immigration’.305  

592. Overwhelmingly, a Human Rights Act would benefit ordinary people, in their 
everyday interaction with government.  

(j) A Human Rights Act would frustrate the business of government 

593. Another argument is that a Human Rights Act could impede the ability of 
Parliament to deal with pressing problems.  
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594. However, a Human Rights Act would not prevent Parliament from passing laws. 
Nor would it allow courts to strike down laws. It would require Parliament to 
consider human rights when making decisions and to publicly justify decisions 
to limit rights. The Commission believes that this would be a good thing, even if 
it came at the expense of speed. 

595. It is sometimes argued that a Human Rights Act could place undue bureaucratic 
burdens upon public authorities.  

596. It is true that, initially, a Human Rights Act may create additional work for public 
authorities. However, a Human Rights Act should work alongside existing 
processes and structures so as to reduce administrative burdens. There could 
also be a ‘lead-in’ period to allow time for public authorities to adjust to a Human 
Rights Act. 

597. Some public authorities may need to review and change their practices to 
comply with the Human Rights Act. Yet, as Byrnes, Charlesworth and McKinnon 
have observed, where the operations of public authorities do not conform to 
human rights standards ‘there may be good reasons for insisting on the 
change’.306 

598. By requiring public authorities to consider human rights in decision-making, a 
Human Rights Act could actually lead to greater efficiency, more targeted 
service delivery, and less time spent responding to complaints.   

(k) A Human Rights Act would stifle debate about contentious issues 

599. It has been argued that a Human Rights Act would stifle debate about 
important, and often contentious, matters. The Commission believes a Human 
Rights Act would have the opposite effect.  

600. In the Commission’s view, a Human Rights Act would encourage further debate 
about contentious issues by requiring Parliament to openly consider the human 
rights impacts of legislation. Under a Human Rights Act, Parliament would still 
have the same power to make or change laws that it has now.  

(l) A Bill of Rights didn’t work in the USSR, Pakistan or Zimbabwe, why would a 
Human Rights Act work here? 

601. Opponents of a Human Rights Act have emphasised the failure of domestic 
rights guarantees to prevent human rights abuses in certain countries, such as 
the USSR, Nazi Germany, Pakistan or Zimbabwe.  

602. No law operates independently of its social context. The failure to protect rights 
in certain countries cannot be attributed to a human rights law or a bill of rights 
– but rather to complex social and political factors, including civil unrest and a 
lack of respect for the rule of law.  

603. It has also been claimed that the US Bill of Rights did not stop Guantanamo 
Bay. However, it is arguable that the US Government chose this detention site 
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precisely because it was attempting to avoid the reach of its constitutional 
safeguards.307 

604. A Human Rights Act alone is not the solution to all human rights problems. 
Where democratic institutions break down, human rights protections may be of 
limited value. A Human Rights Act works best when it is embedded within 
governance systems that respect the rule of law.  

605. Australia has a healthy respect for the rule of law, but Australia’s system of 
checks and balances has not always protected the human rights of all people in 
Australia.  

606. A Human Rights Act could build upon Australia’s existing protections. It could 
enhance our democratic system of government by requiring greater 
transparency in, and accountability for, decision-making by elected 
representatives and public authorities.  
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21 An Equality Act for Australia 

21.1 Introduction 

607. Discrimination has historically been a significant barrier to the exercise and 
enjoyment of human rights in Australia. This Consultation provides a timely 
opportunity to consider how to strengthen Australia’s anti-discrimination laws in 
order to more effectively protect and promote the right to equality. 

608. The Consultation Committee’s Background Paper asks: 

• Are there inconsistencies between existing anti-discrimination laws that 
should be addressed?  

• Would it be simpler to make a complaint if there was one, streamlined 
Commonwealth anti-discrimination law to cover the four existing areas of 
unlawful discrimination, as well as any new areas of unlawful discrimination?308  

609. The Commission believes, in principle, that Australia’s current federal anti-
discrimination laws should be replaced by a single Equality Act, which broadens 
the grounds on which discrimination is prohibited. 

610. As a first step, the Australian Government should initiate a comprehensive and 
independent national inquiry into the merits of a single Equality Act. 

611. While the Commission believes that a national Human Rights Act is the key to 
better protecting and promoting human rights in Australia, stronger anti-
discrimination legislation is necessary even if a Human Rights Act is enacted. A 
Human Rights Act will perform a different and complementary role to anti-
discrimination laws. 

21.2 Australia’s anti-discrimination laws need to be overhauled 

612. Australia’s anti-discrimination laws provide an important pillar of legislative 
human rights protection. Nevertheless, a significant number of limitations and 
deficiencies persist. 

613. Australia’s anti-discrimination regime has developed in a piecemeal fashion 
over several decades to cover particular attributes in particular circumstances, 
often in response to new international treaty obligations.309 This has resulted in 
inconsistencies and has left gaps, as discussed below. 

(a) Federal laws do not cover some important areas of discrimination 

614. The only types of discrimination proscribed under federal law are discrimination 
on the grounds of race, sex, disability and age and related characteristics.310  

615. Unlike equivalent legislation in the states and territories, as well as overseas, 
federal anti-discrimination laws do not provide protection against discrimination 
on the basis of attributes such as: 
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• religion311  

• political beliefs312 

• sexual orientation/preference313  

• sexuality/transgender314 

• trade union activities315 

• nationality316 

• occupation317 

• medical record318 

• criminal record.319 

616. This failure to proscribe discrimination on these grounds sends a poor message 
to the Australian community that discrimination on such grounds is acceptable. 
It also falls well short of implementing Australia’s international obligations.320 

617. In 2009, the UN Human Rights Committee stated that it was ‘concerned that the 
rights to equality and non-discrimination are not comprehensively protected in 
Australia in federal law’ and recommended that Australia ‘adopt Federal 
legislation, covering all grounds and areas of discrimination to provide 
comprehensive protection for the rights to equality and discrimination’.321 

618. Similar concerns have been raised by the UN Committee on Economic, Social 
and Cultural Rights, which recommended in 2009 that Australia ‘enact federal 
legislation to comprehensively protect the rights to equality and non-
discrimination on all the prohibited grounds’.322 

(b) The protections provided by federal laws are inadequate 

619. There are many gaps in the protections provided by federal anti-discrimination 
laws.323   

620. For example, whilst purporting to prohibit discrimination on the basis of sex, 
marital status, pregnancy, potential pregnancy and family responsibilities, the 
Sex Discrimination Act has been recognised by the Senate Legal and 
Constitutional Affairs Committee and the Australian Law Reform Commission as 
falling well short of achieving comprehensive protection on these grounds.324 
The protection provided to men and women varies.325 The protection against 
discrimination on the grounds of family responsibilities (being limited to direct 
discrimination that results in dismissal from employment) is minimal when 
compared to other areas of discrimination.326 Students do not have a remedy for 
sexual harassment if their harasser is a student or teacher from a different 
school, and students under 16 do not have a remedy if their harasser is a fellow 
student.327 Likewise, the protection afforded to contract workers and volunteers 
remains unclear.328  

621. Similarly, the Race Discrimination Act does not provide protection against 
discrimination and other unlawful conduct on the ground of religion. 
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622. Aside from gaps in protection, a number of practical obstacles further limit the 
effectiveness of current federal anti-discrimination laws. For example, the 
various tests for direct discrimination incorporate a requirement that an 
applicant establish less favourable treatment compared with a hypothetical 
‘comparator’. The practical application of the comparator, however, has proved 
problematic due to difficulties in constructing the same or similar circumstances 
for carrying out the comparison.329 In particular, to what extent should 
circumstances or characteristics related to the protected attribute be included or 
excluded from the comparison, and to what extent can a comparison be 
sensibly made where the relevant experience is unique to one group only?330 

623. Practical difficulties also arise in relation to proving indirect discrimination. 
Under the Disability Discrimination Act, for example, applicants must establish 
that they have been required to comply with an unreasonable requirement or 
condition with which they cannot comply, but with which a substantially higher 
proportion of persons without their disability can comply. This has raised 
difficulties and uncertainties where, for example, an applicant can technically 
comply with the relevant requirement, but with additional hardships not 
experienced by other persons without their disability.331 

624. In addition, despite widely recognised difficulties in proving discrimination,332 
current federal laws generally require the applicant to carry the onus of proof in 
relation to all elements of discrimination.333 This is despite the reality that 
information relating to causation (such as the respondent’s basis for treating the 
applicant in a particular way) is typically within the control of the respondent, not 
the applicant.  

625. Further, each of the laws establishes a proscriptive, negative-based standard. 
Discriminatory conduct is prohibited, rather than non-discriminatory or other 
positive conduct being required.334 Unlike recent developments in the United 
Kingdom (discussed below), federal anti-discrimination laws lack positive 
obligations to promote equality. 

626. These gaps and limitations undermine Australia’s compliance with its 
international obligations. 

(c) There are inconsistencies between current anti-discrimination laws 

627. In addition to gaps within the laws themselves, there are various idiosyncratic 
differences and inconsistencies between the four federal anti-discrimination 
laws.  

628. These inconsistencies make it hard for people to understand what their rights 
are. They also complicate the process for legal advisers, judges, advocates and 
those on whom the laws impose obligations.335 

629. For example, each anti-discrimination Act adopts a different definition of 
discrimination and includes different exceptions and defences. The areas of 
public life sought to be regulated vary between the Acts, as does: 

• the onus of proof in indirect discrimination 
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• the extent to which the Acts bind the Crown in right of the state 

• the coverage provided to associates of persons with protected attributes 

• the provisions relating to victimisation and vicarious and ancillary liability.  

630. Even relatively simple aspects of the laws are inconsistent, such as the 
meaning of ‘services’, or whether incitement to engage in discrimination is a 
criminal offence. 

631. Further, there are inconsistencies between the protections provided by federal 
anti-discrimination laws and state and territory anti-discrimination laws. 

21.3 The United Kingdom’s improvements to its equality laws 

632. The recent experience of the UK provides valuable lessons for Australia.  

633. Like Australia, anti-discrimination laws in the UK developed in a piecemeal 
fashion over several decades. Also like Australia, each anti-discrimination law 
borrowed heavily from its predecessors, but with differing peculiarities and 
statutory language built up along the way. 

(a) The United Kingdom’s review of equality legislation 

634. In 2005 the UK government made an election commitment to ‘modernise and 
simplify equality legislation’.336 This commitment set in motion ‘the most 
extensive review of equality in Britain for over 30 years’.337 The government 
commissioned an independent Equalities Review, aimed at identifying the key 
social inequalities and barriers still facing UK society. It also launched the 
Discrimination Law Review (DLR), tasked with ‘creating a clearer and more 
streamlined equality legislation framework which produces better outcomes for 
those who experience discrimination ... while reflecting better regulation 
principles’.338  

635. The DLR identified a pressing need to simplify and streamline UK anti-
discrimination laws, noting: 

Because the law has developed over more than 40 years, different approaches have 
been taken at different times, and the law is set out in many different places, in Acts 
of Parliament, regulations and orders. There is widespread agreement that everyone 
who needs to understand discrimination law will benefit from having it in a Single 
Equality Act which simplifies the law as far as this can be done.339 

636. The government further stated that its streamlining and simplification reform 
proposals would be based on the following principles: 

• existing protections should not be eroded 

• common approaches should be adopted wherever practicable 

• definitions, tests and exceptions should be practical and reflect the realities 
of people’s experience of discrimination and the way business operates 
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• British discrimination law should comply with the requirements of European 
law.340 

637. As a product of this ongoing process of reform, each of the separate equality 
commissions have now been unified into a single Commission for Equality and 
Human Rights, several new grounds of discrimination have been given 
legislative protection and a range of positive duties aimed at combating 
systemic discrimination have been imposed on public authorities.341  

638. In addition, the government has committed itself to introducing a bill into 
Parliament this year which will unify all UK anti-discrimination laws in a single 
Equality Bill.342 The bill is intended to strengthen existing legislative protections, 
simplify the language of discrimination law and achieve uniform protection and 
provisions as far as possible for all protected grounds.343 

(b) Lessons from the United Kingdom’s experience 

639. A number of important lessons can be learned from the reform path followed in 
the UK. 

640. Take a measured approach to reforming equality laws: Effective legislative 
reform of anti-discrimination laws is complex. As the findings of the UK 
Equalities Review demonstrate, equality is a complex social aim confounded by 
a myriad of complex barriers.344 The DLR process has already spanned over 
four years, yet a draft bill is still not completed. The sheer volume of issues, 
possibilities, gaps and inconsistencies identified by the DLR as warranting 
consideration and reform highlight the need for a measured approach rather 
than a hasty legislative response. 

641. Public consultation helps to reach the right balance: The DLR process 
highlights the importance of adequate public consultation. Anti-discrimination 
laws protect and impact on a wide variety of social groups. The opportunity for 
input from all such groups is vital for ensuring the achievement of an 
appropriate and workable legislative balance that takes into account all 
competing needs and interests.  

642. It is vital to have strong commitment from government: Any review of anti-
discrimination laws must be undertaken with a firm government commitment to 
strengthening and improving those laws. As noted above, the UK Government 
publicly committed that the review would not erode existing protections.345 This 
commitment was an essential reassurance to groups most vulnerable to 
discrimination that hard-fought gains in legislative protection would not be 
wound back under the guise of reform.  

643. Any review must be comprehensive: As the DLR has illustrated in the UK, 
each of the separate anti-discrimination laws interacts with and informs the 
others. The same is true in Australia. The Senate Standing Committee on Legal 
and Constitutional Affairs (Senate Standing Committee) has recently conducted 
reviews of the Sex Discrimination Act as well as a review of proposed changes 
to the Disability Discrimination Act and the Age Discrimination Act.346 In 2004 
the Productivity Commission also released its report of its review of the 
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Disability Discrimination Act.347 The Commission welcomes these initiatives. 
However, these reviews have highlighted the high level of interactivity between 
our existing anti-discrimination laws. It is only through reviewing all federal anti-
discrimination laws together that the most effective opportunities for 
harmonising provisions become truly apparent, as well as the areas in which 
specifically tailored provisions are required.  

21.4 Australia should have a national inquiry into equality 
protection  

644. The Commission is mindful that the Consultation Committee might feel reluctant 
about recommending a further consultation process. However, the Commission 
believes that a comprehensive inquiry into federal anti-discrimination laws is an 
appropriate recommendation in light of the gaps and flaws identified above and 
the importance of protecting the right to equality.  

645. Moreover, it is clearly beyond the scope of the present Consultation to 
undertake the work required to effectively review Australia’s existing anti-
discrimination laws and offer an appropriate range of reform options. The recent 
reviews of the Sex Discrimination Act and the Disability Discrimination Act have 
already given a national inquiry an invaluable head-start. However, a dedicated 
and comprehensive inquiry into all federal anti-discrimination laws is required to 
properly finish the job. 

646. The Commission recommends that a national inquiry on the protection of 
equality in Australia should: 

• identify and redress significant gaps within the existing federal anti-
discrimination laws 

• streamline statutory language and concepts 

• initiate public discussion on whether additional grounds of discrimination 
warrant legislative protection  

• lead the process of national harmonisation of federal, state and territory 
anti-discrimination laws 

• consider other potential options for protecting and promoting the right to 
equality in Australia.  

(a) The Australian Law Reform Commission should conduct a national inquiry 

647. In its recent review of the Sex Discrimination Act, the Senate Standing 
Committee recommended that the Australian Human Rights Commission 
should undertake a national inquiry to review Australia’s existing federal anti-
discrimination laws and consider the merits of a single Equality Act.348  

648. While the Commission agrees with the Senate Standing Committee’s 
recommendation that such a national inquiry needs to be undertaken, it does 
not agree that the Commission is the most appropriate body to undertake that 
inquiry.  
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649. First, the inquiry would inevitably need to examine the powers, functions and 
institutional arrangements of the Commission itself.  

650. Secondly, as the federal body responsible for receiving, investigating and 
conciliating discrimination complaints, the Commission is an integral component 
of the anti-discrimination regulatory system.  

651. An independent body such as the Australian Law Reform Commission (ALRC) 
would be a more appropriate choice as it would not be as vulnerable to 
criticisms of having a vested interest in the outcome of the inquiry. 

652. However, the Commission could assist such an inquiry by acting in an advisory 
capacity. For example, the Commission could participate in an advisory board 
to the ALRC, as it has done in other ALRC inquiries.  

(b) A national inquiry should consider harmonisation of federal and state anti-
discrimination laws 

653. The Commission notes that the Standing Committee of Attorneys-General has 
already commenced a process for harmonising the federal and state anti-
discrimination jurisdictions generally. The Commission has previously 
commented that there are obvious advantages to such harmonisation, provided 
that it complies with certain guiding principles and does not erode existing 
protections by adopting a ‘lowest common denominator’ approach.349  

654. A national review of Australia’s federal anti-discrimination laws would provide an 
appropriate first step towards national harmonisation, by formulating a ‘best 
practice’ model at the federal level to lead the harmonisation process. 

21.5 Australia should have a single Equality Act 

655. A key question for a national inquiry would inevitably be whether to unify 
discrimination laws into a single Equality Act. 

656. In its submission to the Senate Standing Committee’s review of the Sex 
Discrimination Act, the Commission observed that there were potential 
concerns with pursuing a single Equality Act. Those concerns include the 
consequences of losing dedicated laws that have ‘represented important 
national statements of the right to non-discrimination for particular groups within 
society’.350  

657. The Senate Standing Committee similarly noted that certain submissions had 
expressed concerns about a single Equality Act due to the ‘iconic status’ of anti-
discrimination laws for particular groups in the community.351 

658. A national inquiry would provide an appropriate forum for these concerns to be 
debated.352  

659. However, having had an opportunity to consider the issues further, the 
Commission is increasingly of the view that a single Equality Act is the most 
appropriate way to promote equality.353  
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(a) A single Equality Act would simplify anti-discrimination law 

660. A single Equality Act would consolidate the disparate anti-discrimination laws 
into a single Act, with consistent drafting of definitions and key concepts. It 
would also help to clarify that all forms of discrimination on all relevant grounds 
have equal status.   

661. Discrimination is a complex social phenomenon that cannot always be 
categorised neatly into separate Acts. The current laws enable individuals to 
identify more than one ground and/or Act in their discrimination complaint. 
However, consolidating each of the grounds within one Act may assist victims of 
intersectional discrimination to more easily conceptualise and articulate their 
complaint by asserting each aspect of their discrimination with consistent 
statutory language under the one Act. 

662. While opinions differed in the UK as to the detail of the various DLR reform 
proposals, the UK government reported that nearly all of the 4,226 submissions 
to the DLR agreed with the overarching objective of streamlining the existing 
anti-discrimination laws into a single Equality Act.354 In addition to the proposed 
amendments in the UK, a single Act omnibus model also already operates in 
Canada and New Zealand, as well as in each of the Australian states and 
territories.355 It therefore offers a well tried and tested model for federal reform. 

(b) Special purpose Commissioners should be retained 

663. To the extent that a single Equality Act might dilute the group-specific focus of 
the current anti-discrimination laws, the Commission considers that this 
underscores the importance of retaining the current statutory role of special-
purpose Commissioners within the Commission: the positions of Race, Sex, 
Disability, and Aboriginal and Torres Strait Islander Social Justice 
Commissioners.356 This would help to ensure that the specific needs and 
interests of particular groups most vulnerable to discrimination continue to be 
represented. 

Recommendation 33: The Australian Government should refer to the Australian 
Law Reform Commission for inquiry and report the question of how best to 
strengthen, simplify and streamline federal anti-discrimination laws. 
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22 Australia’s Constitution should be amended to protect and 
promote human rights 

22.1 Introduction 

664. The Commission believes that a statutory Human Rights Act, rather than a 
constitutionally-entrenched bill of rights, is currently the best option for human 
rights protection in Australia. However, certain reforms to the Australian 
Constitution are long overdue.  

665. Australia’s Constitution: 

• does not recognise Indigenous peoples.  

• permits laws to be made that discriminate on the basis of race.  

666. The rights to equality and to be free from discrimination are so fundamental to a 
fair society that the Australian Government should take steps towards 
entrenching these rights in the Constitution.  

667. In particular: 

• Indigenous peoples should be recognised in the preamble to the 
Constitution  

• section 25 should be removed from the Constitution 

• the Constitution should be amended to guarantee racial equality and to 
proscribe discrimination on the ground of race 

• there should be further dialogue about the need to amend the Constitution 
to guarantee a general right to equality and freedom from discrimination. 

22.2 Recognise Indigenous peoples in the preamble 

668. The Constitution does not acknowledge Indigenous peoples as first peoples and 
traditional owners of the land now known as Australia.  

669. In fact, the Constitution makes no reference to Aboriginal and Torres Strait 
Islander peoples at all. 

670. There is enormous symbolic importance in recognising the rights and unique 
status of Indigenous peoples in the preamble to the Constitution. It would go 
some way towards redressing the historical exclusion of Indigenous peoples 
from Australia’s foundational documents and national identity. 

671. A new preamble would not have direct legal effect or give rise to substantive 
rights or obligations. For this reason, it is of the utmost importance that 
recognition of Indigenous peoples in the preamble to the Constitution be in 
addition to, rather than instead of, other constitutional reforms aimed at 
prohibiting discrimination.  
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672. A proposal for a new preamble to the Constitution was put to a referendum in 
November 1999. The proposal included limited recognition of Indigenous 
peoples. No state or territory recorded a majority vote in favour of the proposal, 
with only 39.34% of the total Australian population voting in favour. 

673. Part of the reason for the failure of this proposal was poor drafting and a poor 
consultation process. Many Australians who support recognition of Indigenous 
peoples in the preamble voted against the proposal because of dissatisfaction 
with the language used. 

674. A lesson from this failed attempt at constitutional change is that there must be 
extensive, genuine engagement with Indigenous peoples and the broader 
Australian community to determine the wording of any proposed preamble. A 
failure to do so could undermine community support for constitutional change.  

22.3 Remove section 25 from the Constitution 

675. Section 25 of the Constitution reflects a time when there were racist restrictions 
on the right to vote. It provides that, for the purposes of determining the 
composition of the House of Representatives:    

… if by the law of any State all persons of any race are disqualified from voting at 
elections for the more numerous House of the Parliament of the State, then, in 
reckoning the number of the people of the State or of the Commonwealth, persons of 
that race resident in that State shall not be counted.  

676. The section clearly recognises that states may exclude voters on racial lines. As 
the Council for Aboriginal Reconciliation has stated, ‘[s]uch a provision is 
inappropriate for any democratic nation, particularly one whose people come 
from many different backgrounds’.357 Similarly, the 1988 Constitutional 
Commission described section 25 as ‘odious’ and recommended that it be 
repealed.358  

677. A constitutional provision that contemplates denial of the right to vote on the 
basis of race has no place in an inclusive, multicultural Australia.  

678. The Commission therefore believes that section 25 should be removed from the 
Australian Constitution.  

22.4 Protect racial equality in the Constitution 

679. The removal of section 25 should be accompanied by the insertion of a clause 
to guarantee racial equality and to prohibit racial discrimination.  

680. Neither a statutory Human Rights Act, nor an Equality Act (discussed in 
sections 20 and 21 above) would prevent Parliament from introducing laws that 
discriminate on the basis of race.  

681. For example, the federal Parliament exercised its power to override the 
operation of the Racial Discrimination Act when it passed the Northern Territory 
Emergency Response legislation (see the case study in section 11.1 above).  
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682. Constitutional protection of racial equality would prevent legislative protections 
against racial discrimination from being overridden or suspended by Parliament. 
It would complement and strengthen the protections contained in a Human 
Rights Act and federal anti-discrimination laws.  

683. Constitutional reform to prohibit racial discrimination has been a constant and 
prominent feature of debates about protecting the rights of Indigenous peoples. 
For example, the Council for Aboriginal Reconciliation recommended in its final 
report that ‘[t]he Commonwealth Parliament prepare legislation for a referendum 
which seeks to … introduce a new section making it unlawful to adversely 
discriminate against any people on the grounds of race’.359 

684. The Commission recommends constitutional reform to prevent discrimination 
against Indigenous peoples, as discussed below. 

(a) Section 51(xxvi) could be amended 

685. Section 51(xxvi) of the Constitution authorises the Parliament to pass legislation 
with respect to the ‘people of any race for whom it is deemed necessary to 
make special laws’.  

686. The question of whether section 51 (xxvi) empowers the Parliament to enact 
laws that are detrimental to Indigenous peoples is not considered fully settled.360 
However, Chief Justice French has commented that the ‘weight of High Court 
authority supports the view that s 51(xxvi) authorises both beneficial and 
adverse laws’.361  

687. One option for protecting racial equality could be to amend section 51(xxvi) to 
ensure that the Parliament could only make racially-specific laws ‘for the benefit’ 
of the people of a particular race.  

688. However, the question of what constituted a ‘benefit’ could be subjective and 
controversial.  

689. Further, Parliament could rely upon other powers to enact legislation that 
discriminated on the basis of race, such as the ‘Territories power’ contained in 
section 122 of the Constitution.362   

(b) It would be better to add a new racial equality and non-discrimination clause  

690. An alternative, and preferable, option is for the Constitution to be amended to 
include a clause prohibiting discrimination on the basis of race. This would 
mean that Parliament would not have the power to introduce laws that 
discriminate on racial grounds.  

691. A clause protecting racial equality and prohibiting discrimination on the basis of 
race would be consistent with Australia’s international human rights obligations. 
In 2005, the UN Committee on the Elimination of Racial Discrimination 
expressed concern ‘about the absence of any entrenched guarantee against 
racial discrimination that would override the law of the Commonwealth’ and 
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recommended that Australia ‘work towards the inclusion of an entrenched 
guarantee against racial discrimination in its domestic law’.363 

22.5 Initiate dialogue about general equality protection in the 
Constitution 

692. The Commission believes that there should be a national dialogue about 
whether to reform the Australian Constitution to include a general guarantee of 
the right to equality (that is, to protect the right to equality for all people in 
Australia, not just members of different racial groups).  

693. There will need to be extensive community consultation and engagement in 
order to build the understanding and awareness necessary for a proposal to 
amend the Constitution to succeed at a referendum.  

694. As the Australian Law Reform Commission has observed, there are ‘formidable 
obstacles to amending Australia’s Constitution. … Australia’s record of 
changing its Constitution through this process is poor. Without support from 
both major political parties a referendum is likely to fail’.364  

695. The Commission recognises that complex questions will need to be examined 
before a proposal for constitutional protection of equality can be put to the 
Australian people.  

696. The Commission recommends that there be a national inquiry about the need 
for constitutional protection of equality, to properly consider key questions such 
as:  

• the exact wording of a constitutional clause to protect the right to equality 

• the extent to which specific grounds of protection should be listed 

• whether the clause should include any possible limitations on the right to 
equality. 

Recommendation 34: Indigenous peoples should be recognised in the preamble to 
Australia’s Constitution. 

Recommendation 35: The Australian Government should begin a process of 
constitutional reform to protect the principle of equality for all people in Australia: 

• section 25 should be removed from the Constitution 

• the Constitution should be amended to guarantee racial equality and proscribe 
discrimination on the basis of race  

• there should be a comprehensive national inquiry considering:  

o the exact wording of a constitutional clause to protect the right to 
equality 

o the extent to which specific grounds of protection should be included 

o whether the clause should include any possible limitation. 
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23 Enhance human rights education in Australia 

23.1 Introduction 

697. Human rights education is fundamental to building a human rights culture where 
the rights of all people in Australia are understood and respected.  

698. As discussed above in section 20.13, a Human Rights Act should be 
accompanied by a broad human rights education program aimed at the general 
community, the public sector and educational institutions.  

699. However, other forms of human rights education are also needed, including 
programs aimed at:  

• the broad community 

• federal public servants and administrative decision makers 

• schools and universities. 

23.2 Australia has an international obligation to provide human 
rights education 

(a) Australia’s general obligation to provide human rights education  

700. Australia’s duty to provide human rights education is set out in several 
international human rights agreements.365 

701. The Universal Declaration states that ‘[e]ducation shall be directed to … the 
strengthening of respect for human rights and fundamental freedoms’.366 

702. Further, article 29 of the CRC requires Australia to direct children’s education 
to: 

• the development of respect for human rights and fundamental freedoms, 
and for the principles enshrined in the Charter of the United Nations 

• the development of respect for the child's parents, his or her own cultural 
identity, language and values, for the national values of the country in 
which the child is living, the country from which he or she may originate, 
and for civilizations different from his or her own 

• the preparation of the child for responsible life in a free society, in the spirit 
of understanding, peace, tolerance, equality of sexes, and friendship 
among all peoples, ethnic, national and religious groups and persons of 
indigenous origin. 

703. In addition, the UN Human Rights Committee has said that Australia should: 

Consider adopting a comprehensive plan of action for human rights education 
including training programmes for public officials, teachers, judges, lawyers and 
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police officers on rights protected under the Covenant and the First Optional Protocol. 
Human rights education should be incorporated at every level of general education.367 

(b) The World Program of Human Rights Education 

704. Australia has also made commitments under the World Program for Human 
Rights Education (WPHRE).  

705. The WPHRE was initiated in January 2005 as a follow up to the United Nations 
Decade for Human Rights Education (1995-2005). The Australian Government 
has expressed broad support for this program. 

706. The first phase of the WPHRE was extended to 2009 so that UN Member 
States could have a four year period to report on progress in developing 
national programs for human rights education. Reports for this period are due in 
September 2009. A second phase of the World Programme begins on 1 
January 2010. 

23.3 Human rights education in the community  

707. As outlined in section 20.13, if Australia adopts a Human Rights Act, there 
should be broad and accessible community education about human rights and 
the operation of the Act.  

708. However, community education about human rights is important regardless of 
whether Australia adopts a Human Rights Act.  

709. Broad education about human rights, and the relevance of human rights to 
people’s lives, should lead to a culture of increased tolerance and respect. 
Education should focus on ensuring that all people in Australia understand their 
own rights and their responsibility to respect the rights of others.  

710. It is also important to develop specific human rights education initiatives to 
address the needs of communities facing particular human rights issues. For 
example, the Commission was funded in June 2007 by the Attorney-General’s 
Department to develop and deliver training aimed at preventing family violence 
in Indigenous communities. This initiative was to achieve one of the aims of the 
Intergovernmental Summit on Violence and Child Abuse in Indigenous 
Communities and the COAG Communiqué of July 2006:  

COAG has… agreed to invest in community legal education to ensure Indigenous 
Australians are informed about their legal rights, know how to access assistance and 
are encouraged to report incidents of violence and abuse.368 

711. In March, August and December 2008 the Commission delivered training to 
Community Legal Educators across Australia. To date, approximately half of the 
existing Family Violence Prevention Legal Services of Australia have had 
access to this training.  

712. The training program provides 40 hours of face to face training and resource 
materials relevant to family violence and tailored to the legislation and 
guidelines of each state and territory. The course examines the legislation 
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relevant to family violence including child abuse and child neglect, sexual 
assault, physical assault and threatening and other violent behaviours. It covers 
protocols and explanations from each state and territory on the Child Protection 
Process, Family Violence Orders and duty of care and reporting guidelines. The 
course also covers content about Australia’s justice system and courts; 
Indigenous customary laws and practice; human rights provisions relevant to 
violence prevention and community development theory and practice.   

713. The training program has been mapped against the Certificate III, Certificate IV 
and the Diploma courses in National Indigenous Legal Advocacy. The 
Commission is the copyright holder of these nationally accredited courses. 
Upon successful completion of all training assessment tasks, participants are 
issued with a certificate of completion which supports applications for 
recognition of prior learning.  

714. The two evaluations of the training program contain evidence of a high degree 
of satisfaction with the quality of the training, the relevance of the materials and 
the delivery of the course content.  

715. Unfortunately the government funding was for a limited period and there are no 
additional funds for the future. This means that the remaining Family Violence 
Prevention Legal Services of Australia will not have access to the training. In 
addition, there is evidence of a high degree of interest in the training outside of 
this sector. The Commission has had requests for the training from Indigenous 
Justice Groups, state government violence prevention workers, paralegal 
employees, non-government organisations, training institutions and government 
departments.  

716. If the Commission received funding aimed at human rights education in future, 
the Commission could deliver programs similar to that described above.  

23.4 Human rights education for federal public servants and 
administrative decision-makers  

717. Education and training about human rights is also important for federal public 
servants and administrative decision-makers regardless of whether or not 
Australia adopts a Human Rights Act.  

718. As outlined in section 20.11, experience in other jurisdictions demonstrates that 
understanding about human rights leads to better public service delivery. 
Importantly, this contributes to preventing breaches of human rights before they 
occur.  

23.5 Human rights education in Australian schools  

719. ‘Human rights’ does not exist as a discrete subject in any state or territory 
curricula. However, an understanding of rights and responsibilities – and their 
relevance to young people as active citizens – is an identified learning outcome 
in a range of secondary school subjects. 
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720. In schools, human rights is embedded in the ‘Civics and Citizenship’ National 
Statements for Learning, which all states have either added on to or used to 
underpin their Society and Environment curriculum area. However, future 
funding for ‘Civics and Citizenship’ from the Department of Education, 
Employment and Workplace Relations is unclear after 2009. 

721. On 5 December 2008, the Melbourne Declaration of Educational Goals for 
Young Australians was issued by all Australian Ministers for Education.369 It 
includes a commitment to supporting all young Australians to become active 
and informed citizens, and it sets the direction for Australian schooling over the 
next ten years. 

722. The current transition towards a national curriculum includes key learning areas 
of English, Maths, Science and History. Human rights content overlaps with 
each of these areas, particularly History. Developed by the interim National 
Curriculum Board, a framing paper on national curriculum in History notes the 
links between History and Civics and Citizenship education, including the role 
played by human rights principles and institutions. 

723. Human rights also has a strong presence in all subjects within the key learning 
areas of Society and Environment (for example, Geography and Legal Studies), 
as well as in Career Education and Personal Development, Health and Physical 
Education.  

724. However, currently there is no coherent approach to the topic of ‘human rights’ 
throughout other curriculum in the states and territories. Educators of all 
curriculum areas require professional support to adequately teach the human 
rights content.  

725. There are several human rights education centres at the university level. 
However, none of these has a formally recognised national role other than the 
National Centre for Human Rights Education (NCHRE). The NCHRE was 
established at RMIT University in Melbourne and launched in December 2007. 

726. There is currently no recognised ‘clearing house’ for human rights education 
material in Australia. While there are numerous published resources, there are 
no official distribution channels, and no support for the professional 
development of educators. 

(a) The Commission’s education materials for Australian schools 

727. The Commission has specific functions relating to human rights education: 

• to promote an understanding and acceptance, and the public discussion, of 
human rights in Australia 

• to undertake research and educational programs for the purpose of 
promoting human rights. 

728. The Commission has a strong track record of working with Australia’s state and 
territory education departments, schools and community organisations to 
promote an understanding of, and commitment to, human rights education. 
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729. The Commission has developed practical human rights education resources 
and programs through its Human Rights Education Program. The program is 
guided by a clear set of education principles and learning outcomes, and the 
approach supports the goals and direction of the WPHRE.  

730. The Human Rights Education Program includes a range of interactive, 
resource-rich, web-based learning modules for use in the classroom with 
students ranging in age from years 10 to 17. The Commission has linked these 
core human rights education modules with curriculum frameworks from 
Education Departments across each Australian state and territory. Links have 
been established in a range of key learning areas: Studies of Society and 
Environment (especially Aboriginal Studies and Australian Studies), English, 
Civics and Citizenship/Discovering Democracy, Geography, History, and 
Drama. 

731. The Commission's human rights education resources are available online at: 
www.humanrights.gov.au/education. 

732. Unfortunately, the Commission’s current budget insufficient to allow production 
of a full range of human rights education materials, or adequate distribution and 
promotion of these materials. 

(b) Ways to improve human rights education in Australian schools 

733. In order to fulfil the requirements of the WPHRE, the Commission recommends 
that there be an audit (situational analysis) of all of the human rights education 
initiatives (and curriculum links) that currently exist in Australian education 
systems.  

734. This situational analysis should be the precursor to developing a national plan 
for human rights education.  

735. Some of the areas that could be covered in a national plan for human rights 
education include: 

• consideration on how best to incorporate human rights education across 
the curriculum 

• mechanisms to achieve pre-service and in-service human rights training 
and professional support for all teachers in Australian schools 

• increased production, distribution and promotion of human rights education 
curriculum materials. 

Recommendation 36: The Australian Government should resource a significantly 
enhanced nation-wide human rights education program. 
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24 Enhance the role of the Australian Human Rights 
Commission  

736. The Consultation Committee’s Background Paper acknowledges the role played 
by the Commission in protecting and promoting human rights in Australia. It 
invites people to consider the following questions:  

• Should the jurisdiction of the Commission be expanded to enable it to 
inquire into and conciliate a broader range of human rights complaints? 

The Commission’s answer: Yes. 

• Should the Commission have a greater role in scrutinising legislation for 
human rights compatibility? 

The Commission’s answer: Yes. 

• How should the Australian Government respond to the Commission’s 
recommendations, such as those contained in Commission reports that are 
tabled in Parliament?370 

The Commission’s answer: Formally and promptly. 

737. The Commission has various statutory functions, set out in the HREOC Act, and 
outlined in section 16 of this submission. They are wide ranging, and enable the 
Commission to undertake a broad range of activities aimed at the promotion 
and protection of human rights. However, the Commission’s ability to promote 
and protect human rights is limited for the reasons discussed in section 16 of 
this submission. 

738. As Australia’s national human rights institution, the Commission could play a 
significant role in implementing and promoting a Human Rights Act, if one was 
enacted. Section 20.15 of this submission discusses in detail the Commission’s 
potential roles under a Human Rights Act, including: 

• promoting public awareness and understanding of a Human Rights Act 

• scrutinising bills and laws for compatibility with a Human Rights Act 

• investigating and conciliating complaints under a Human Rights Act 

• intervening in cases involving a Human Rights Act 

• notifying the Attorney-General if a court finds that it cannot interpret a law 
consistently with the Human Rights Act 

• reviewing policies and practices of public authorities under a Human Rights 
Act 

• preparing an annual report on the operation of a Human Rights Act. 

739. Regardless of whether Australia adopts a Human Rights Act, there is a strong 
case for enhancing the functions and powers of the Australian Human Rights 
Commission, as outlined below.  
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24.1 Empower the Commission to scrutinise bills and laws for 
human rights compatibility 

740. Section 16 of this submission outlines the limitations of the Commission’s 
current roles in scrutinising bills and laws for human rights compatibility.  

741. Currently the Commission can examine existing laws for their compatibility with 
human rights (as defined in the HREOC Act).371 However, the Australian 
Government is not required to respond to a Commission report which shows 
that a law is incompatible with human rights. Further, the Commission can only 
examine bills at the Minister’s request. It has never been requested to do so.  

742. As suggested in section 20.15, if Australia adopts a Human Rights Act, the 
Commission should be given the power to examine whether bills and laws are 
compatible with the human rights set out in the Human Rights Act.  

743. The examination of laws before they are passed is a powerful tool for 
preventing human rights breaches from occurring. The Commission should 
therefore be given the power to examine bills for their compatibility with human 
rights regardless of whether Australia has a Human Rights Act. This power 
should be discretionary and self-initiated.  

744. When the Commission examines a bill or a law and reports to Parliament, the 
Attorney-General should be required to table both the Commission’s report, as 
well as a government response, within a specified time period.  

24.2 Empower the Commission to intervene in cases that raise 
human rights issues 

745. Section 20.15 of this submission outlines the Commission’s current intervention 
and amicus roles, and suggests that the Commission should have the power to 
intervene in court or tribunal proceedings involving the interpretation or 
application of a Human Rights Act.  

746. Regardless of whether Australia adopts a Human Rights Act, the Commission 
should have the power to intervene, as of right, in all cases that raise significant 
human rights issues. 

747. This power would allow the Commission to bring its human rights expertise to 
cases involving significant human rights issues. It would provide the 
Commission with an important opportunity to inform and assist lawyers, judges 
and complainants about the relevance of human rights to legal issues. 

24.3 Empower the Commission to consider a broader range of 
human rights 

748. As discussed in section 16.2, the Commission’s human rights functions are 
currently limited by the definition of ‘human rights’ in section 3 of the HREOC 
Act, which includes those rights set out in the instruments scheduled to the 
HREOC Act and other designated ‘relevant international instruments’.  
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749. If Australia adopts a Human Rights Act, the Commission should have the power 
to conduct its functions with respect to all of the rights set out in that Act. 

750. However, regardless of whether Australia adopts a Human Rights Act, the 
Commission believes that its jurisdiction should be expanded to cover the 
human rights in the:  

• ICESCR372 

• CAT 

• Declaration on the Rights of Indigenous Peoples. 

751. Australia is already a party to these treaties, and has expressed its support for 
this declaration.  

752. Section 47 of the HREOC Act enables the Attorney-General to declare an 
instrument which has been ratified by Australia (or a declaration that has been 
adopted by Australia) to be an international instrument relating to human rights 
for the purposes of the HREOC Act.  

753. The legal effect of declaring an instrument under section 47 is that the rights 
contained within that instrument will then fall within the definition of ‘human 
rights’ in sections 3 and 46A of the HREOC Act, and the Commission’s statutory 
‘human rights’ functions can then be exercised in relation to the rights contained 
in the declared instruments.   

754. Declaring these additional instruments under the HREOC Act would mean that 
the Commission could properly promote public awareness and understanding of 
the rights contained in these instruments as well as inquire into, and help 
resolve, a broader range of human rights complaints.   

755. The Commission could play a significant role promoting economic, social and 
cultural rights. This would be particularly important if these human rights were 
excluded from court action under a Human Rights Act.  

756. The Commission currently has the power to investigate and conciliate some 
complaints of economic, social and cultural rights. The Commission can receive 
complaints about breaches of the rights set out in the CRC, if the complaint is 
against the Commonwealth or one of its agencies. The CRC includes a wide 
range of economic, social and cultural rights.  

757. Further, the Commission has extensive expertise in analysing and reporting to 
Parliament about the protection and promotion of economic, social and cultural 
rights. For example: 

• The Aboriginal and Torres Strait Islander Social Justice Commissioner has 
powers to consider economic, social and cultural rights in the annual Social 
Justice Reports. These reports provide comprehensive analyses of the 
protection and promotion of the human rights of Indigenous peoples.  
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• A last resort?, the report of the National Inquiry into Children in Immigration 
Detention included consideration of all of the economic, social and cultural 
rights contained in the CRC.373 

• The National Inquiry into Rural and Remote Education included detailed 
analysis of the protection of the right to education for children in rural and 
remote Australia.374  

758. Finally, the Commission has conducted comprehensive policy work on 
economic, social and cultural rights such as the right to health in the Close the 
Gap campaign. The Commission’s involvement in this campaign is described in 
Appendix 2 to this submission.  

24.4 Empower the Commission to investigate human rights 
breaches wherever they occur 

759. Under the HREOC Act, the Commission has the power to inquire into acts and 
practices that may be inconsistent with or contrary to human rights.375  

760. On an initial reading, this appears to be quite a broad function, allowing the 
Commission to conduct inquiries into a wide range of human rights issues in 
Australia. However, because of the restrictive way this power is defined in the 
HREOC Act, the Commission’s human rights inquiry function is effectively 
limited to actions done by or on behalf of the federal government.376   

761. This limits the Commission’s ability to conduct formal inquiries into systemic and 
widespread human rights issues concerning state or territory laws or bodies 
other than the federal government. For example, the Commission’s jurisdiction 
does not extend to private employers, state laws and practices, or other bodies 
that may be acting in breach of human rights. 

762. This can be compared to the Commission’s power to inquire into workplace 
discrimination matters, which extends to conducting inquiries into systemic 
practices that may constitute discrimination, including the acts and practices of 
state governments and private companies.377 

763. The Commission believes that its formal inquiry function under the HREOC Act 
should empower it to inquire into human rights issues or concerns, regardless of 
where in Australia they occur and regardless of whether they occur under a 
state, territory or federal law. This would allow the Commission to address a 
broader range of systemic human rights issues across Australia. 

764. Under this broader inquiry function, the Commission should retain its current 
inquiry-related powers. These include the power to require the giving of 
information, the production of documents and the examination of witnesses.378 

24.5 Provide enforceable remedies for complaints made under the 
HREOC Act 

765. As outlined in section 16.5, currently there are no enforceable remedies for 
complaints of human rights breaches made under the HREOC Act.  
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766. This means that a person who makes a complaint of unlawful discrimination (for 
example discrimination on the basis of disability) against a federal government 
agency can commence court proceedings and has access to an enforceable 
remedy. However, a person who makes a complaint against the same 
government agency, of a breach of a human right not covered by the anti-
discrimination laws (for example, the right to be free from cruel, inhuman and 
degrading treatment or punishment), does not have access to an enforceable 
remedy.  

767. The protection of human rights would be significantly enhanced if there were 
enforceable remedies for complaints made under the HREOC Act.  

768. If a complaint under the HREOC Act cannot be conciliated, the complainant 
should be able to commence proceedings in the Federal Court or the Federal 
Magistrate’s Court. 

24.6 Require the government to respond to Commission 
recommendations 

769. Currently, there is no obligation on the government to respond to Commission 
reports that are tabled in Parliament, including those regarding: 

• individual complaints 

• inquiries into systemic human rights issues (for example A last resort?, the 
report of the National Inquiry into Children in Immigration Detention) 

• the annual Social Justice Report and Native Title Report.  

770. Commission reports about individual complaints can include recommendations 
for preventing repetition of an act or continuation of a practice, as well as the 
payment of compensation or other remedies.379 However, as described above 
the Commission cannot enforce its recommendations, and the Australian 
Government is not required to respond to them.  

771. Similarly, the Australian Government is not required to respond to the 
Commission’s other human rights recommendations.  

772. The Commission believes that, at a minimum, the Australian Government 
should be required to provide a response to the Commission’s individual 
complaint reports indicating how the government intends to address the 
Commission’s recommendations. This could be achieved by amending the 
HREOC Act to require that the Attorney-General table a response to the 
Commission’s reports in Parliament within a set period, for example six months 
after the report is tabled.   

773. In the case of other reports prepared by the Commission under one of its 
statutory functions and subsequently tabled in federal Parliament, the Attorney-
General should be required to table a response in Parliament within a set period 
of time, again possibly six months after the report is tabled.380 For example, this 
would include: 
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• the annual Social Justice Report and Native Title Report, prepared by the 
Aboriginal & Torres Strait Islander Social Justice Commissioner 

• reports following National Inquiry processes 

• reports prepared by the Commission and tabled in Parliament under any 
new statutory functions granted to the Commission under a Human Rights 
Act. 

774. The government response should indicate how the government intends to 
address the recommendations made by the Commission in its report.  

775. The Senate Legal and Constitutional Committee has made recommendations to 
this effect in previous inquiries. For example, in its 2000 inquiry into progress 
towards reconciliation the Committee recommended that ‘the Government 
should be required by statute to respond to the reports of the Aboriginal and 
Torres Strait Islander Social Justice Commissioner’.381 

24.7 Better resource the Commission’s education work 

776. As outlined in section 23, one of the major gaps in the protection of human 
rights in Australia is that many people are currently unaware of what human 
rights are and how they are (or are not) protected in Australia. There is a need 
to build greater awareness through human rights education in schools, 
universities and the broader community. 

777. Regardless of whether Australia adopts a Human Rights Act, human rights 
education in Australia should be significantly enhanced. The Australian 
Government should invest adequate resources in ensuring that the Commission 
can fully and effectively carry out its statutory human rights education functions.  

24.8 Financially support the Commission to properly carry out its 
functions 

(a) The Commission does not have adequate resources to fulfil its existing 
functions 

778. The Commission currently has a broad range of statutory functions related to 
promoting and protecting human rights in Australia, which it fulfils to the best of 
its ability. In practice, however, the Commission’s capacity to fulfil its statutory 
functions is often constrained by insufficient funding. 

779. The Commission has been consistently underfunded over the past decade or 
more. In 1996, the Commission’s funding was reduced by 40% (applied over a 
four year period). The Commission had to close state and territory offices, and 
the number of Commissioners was reduced from six to three. This has left 
Commissioners doubling up on portfolios. 

780. The Commission faced another significant budget cut in the 2008-2009 financial 
year. The Commission’s budget appropriation for the year was $13.55 million, 
representing a 12.5% cut compared to the previous year.382 To accommodate 
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this decrease, each of the units across the Commission was forced to reduce its 
operating budget by 14.5%.383 In the 2009-2010 financial year the Commission’s 
operating budget will be discounted by 19% (from the base level of 2007-2008). 

(b) If new functions are added, new funding must be provided 

781. Under current funding levels, the Commission is struggling to carry out its 
existing functions. It does not have the capacity to undertake new functions in 
addition to its existing ones. Therefore, if the Commission is granted new 
functions (under a Human Rights Act or otherwise) the Australian Government 
will need to ensure that sufficient additional resources are provided to the 
Commission to enable it to carry out those functions.   

Recommendation 37: The Australian Government should enhance the powers, 
functions and funding of the Australian Human Rights Commission, particularly if a 
Human Rights Act is adopted. Any new functions should be accompanied by 
appropriate funding. 

Recommendation 38: The Commission’s existing functions and powers should be 
enhanced as follows: 

• The Commission’s power to examine bills for their compatibility with human 
rights should be a discretionary, self-initiated power. When the Commission 
examines a bill or law and reports to Parliament, the Attorney-General should 
be required to table the Commission’s report as well as a government 
response within a specified time period.  

• The Commission should have the power to intervene, as of right, in cases that 
raise significant human rights issues. 

• The Attorney-General should give consideration to declaring the following 
instruments under section 47(1) of the HREOC Act: 

o ICESCR 

o CAT 

o Declaration on the Rights of Indigenous Peoples. 

• The Commission’s inquiry function under the HREOC Act should be 
broadened to empower the Commission to inquire into human rights issues or 
concerns regardless of where in Australia they occur, or whether they occur 
under a state, territory or federal law. 

• For reports prepared by the Commission under one of its statutory functions 
and subsequently tabled in federal Parliament, the Attorney-General should be 
required to table a response in Parliament within a fixed period indicating how 
the government intends to address the Commission’s recommendations. This 
would include: 

o reports prepared by the Commission after conducting an inquiry 
under section 11(1)(f) of the HREOC Act 

o the annual Social Justice Report and Native Title Report, prepared 
by the Aboriginal & Torres Strait Islander Social Justice 
Commissioner 
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o reports prepared by the Commission and tabled in Parliament under 
any new statutory functions granted to the Commission under a 
Human Rights Act. 

Recommendation 39: If a complaint under the HREOC Act cannot be conciliated, 
the complainant should be able to commence proceedings in the Federal Court or 
the Federal Magistrate’s Court. 

Recommendation 40: The Australian Government should invest adequate 
resources in ensuring that the Commission can fully and effectively carry out its 
statutory education functions. 

Recommendation 41: The Australian Government should provide adequate 
resources in order to ensure that the Commission can fully and effectively carry out 
its current statutory functions. 
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of the Joint Parliamentary Committee. The ability of courts under the UK Human Rights Act to issue a 
declaration of incompatibility has provided further opportunity for Parliament to publicly consider the 
human rights impacts of laws. See Hunt, note 231.  
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 See Kracke v Mental Health Review Board [2009] VCAT 646, para 206 where Justice Bell said 
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